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JOINT APPENDIX 

PLEADINGS AND DOCUMENTARY EVIDENCE 

UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

[Filed Jan. 26, 1956] 

Van Curler Broadcasting Corporation, x 

Petitioner, l Case No. 12,987 

V * ) 

United States of America and ) 

Federal Communications Commission, } 

Respondents, j 

Hudson Valley Broadcasting Company, Inc., ) 

Intervenor, ) 

Greylock Broadcasting Company, 

Petitioner, ) Case No. 12, 989 

v - 1 

United States of America and ) 

Federal Communications Commission, } 

Respondents, j 

Hudson Valley Broadcasting Company, Inc., ) 

Intervenor. ) 

PRE-HEARING STIPULATION 

♦ * * * * * * 

2. References to the record in the various briefs shall be to the 
page numbers in the original record filed with this Court. In printing 
the Joint Appendix, which shall follow all of the briefs, there shall be 
set forth both consecutive page numbers of the Joint Appendix and the 
original record page numbers of the material printed in the Joint Appen¬ 
dix. 

3. Only such portions of the petitions for review as are designated 

by the parties shall be printed in the Joint Appendix. 

******* 
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1 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington 25, D. C. [Rec’d Nov. 5, 1954] 

In the Matter of j 

Amendment of Section 3. 606 of the ) 

Commission’s Rules and Regulations j Docket No. 11238 
Governing Television Broadcast Stations ) 

PETITION FOR RULE MAKING 

Comes now Hudson Valley Broadcasting Company, Inc., by its at¬ 
torneys, and respectfully petitions the Commission to institute rule mak¬ 
ing proceedings looking toward an amendment of Section 3. 606 of the Com¬ 
mission’s Rules and Regulations so as to assign Channel 10 to Vail Mills, 
New York. In support of this request it is respectfully shown as follows: 

1. Hudson Valley Broadcasting Company, Inc. is the licensee of 
standard broadcast Station WROW and is the permittee of television Station 
WROW-TV operating on UHF Channel 41 at Albany, New York. Petition¬ 
er desires to improve the facilities of WROW-TV in order to provide im¬ 
proved television service to a greater number of people in the Tri-City 
area of the State of New York, which said area roughly includes the popu¬ 
lations of the cities of Schenectady, Albany and Troy and areas contiguous 
thereto. To accomplish this objective, it is proposed that a channel change 
be made in the Commission’s Rules and Regulations governing television 
broadcast stations. This change is that Channel 10 be assigned to Vail 
Mills, New York, a point approximately 20 miles northwest of the city 

of Schenectady. Petitioner has caused engineering studies to be made by 
tie firm of Frank H. McIntosh, consulting radio engineers, which show 
the technical feasibility of Petitioner’s proposal, with said engineering 
statement being attached hereto as Exhibit A. 

2. The modification of Section 3. 606 of the Commission’s Rules 
and Regulations herein proposed could be made without the deletion or 
substitution of any VHF channels heretofore assigned to cities in the 
State of New York or elsewhere. Furthermore, as shown by the attached 



engineering statement, such an assignment could be made consistent with 
the co-channel separations as set forth in Section 3. 610 of the Commis¬ 
sion’s Rules and Regulations governing television broadcast service. 
Moreover, the assignment of Channel 10 to Vail Mills, New York would 
be in accordance with the mandate of Section 307 (b) of the Communications 
Act of 1934, as amended, which, as the Commission made clear in its 
Sixth Report and Order, requires that any channels which remain unas¬ 
signed must be assigned to various communities, taking into consideration 
not only the size of the population of the community but also the geographic 
location of the community, the number of television services available to 
such community from television stations located in other communities, 
and other factors. As shown in the attached engineering statement, the 
proposal herein made will permit the rendition of a second primary VHF 
service to the Schenectady, Albany and Troy area which receives such 
service now only from WRGB located at Schenectady, New York. 

3. In the event of favorable action upon the conclusion of rule mak¬ 
ing proceedings regarding the assignment of Channel 10 to Vail Mills, New 
York, Petitioner herein contemplates the filing and prosecution of an app¬ 
lication for the construction and operation of a television station on Chan¬ 
nel 10 in Vail Mills, New York. Furthermore, if necessary, the construc¬ 
tion permit now held by Petitioner to operate Station WROW-TV on Chan¬ 
nel 41 will be surrendered in order to qualify Petitioner as an applicant 
for the requested Channel 10 assignment. 

WHEREFORE, the premises considered, Hudson Valley Broadcast¬ 
ing Company, Inc. respectfully petitions the Commission to institute rule 
making proceedings looking toward an amendment to Section 3. 606 and the 
assignment of Channel 10 to Vail Mills, New York. 

Respectfully submitted, 

HUDSON VALLEY BROADCASTING CO. INC. 

By D. Patrick 
HOGAN & HARTSON 


November 4, 1954 


Its Attorneys 
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9 [Rec'dNov. 17, 1954] 

COMMENTS AND COUNTER-PROPOSAL OF WTRI 

Van Curler Broadcasting Company (WTRI) submits the following 
comments on, and counter-proposal to, the petition of Hudson Valley 
Broadcasting Company (WROW) to allocate Channel 10 to Vail Mills, New 
York. 

Preliminary Statement 

1. Van Curler is the permittee of WTRI, one of two operating UHF 
stations in the Tri-Cities, Albany-Schenectady-Troy. Hudson Valley is 
the permittee of the other operating UHF station, WROW-TV. Although 
construction permits have been issued for the other two UHF channels 
allocated to the area — one commercial and one educational — , neither 
of the stations have been built. There is presently one operating VHF 
station in the Tri-Cities: WRGB, licensed to the General Electric Com¬ 
pany. 

2. WROW’s petition requests the allocation of Channel 10 to Vail 
Mills, New York, a tiny unincorporated crossroads community of 250 

people. Vail Mills is about 20 miles northwest of Schenectady. 

******* 

12 A. The WROW Petition 

1. Adoption of the WROW petition will result in the demise of all the 
area UHF stations . 

7. The vice of WROW’s plan is that it would provide a solution to 
the economic difficulties of only one station. The station which was suc¬ 
cessful in securing the VHF channel would survive; the others would not. 

In community after community where there are two or more VHF services, 
UHF stations have ceased operating. The fault is not that of UHF per se. 

In markets where UHF stations do not have to compete with VHF signals, 
the UHF stations fare well. * It is the VHF competition which creates the 
insuperable obstacle for UHF. The reasons are not hard to find. 

8. Most of the popular television programs come from two networks, 
NBC and CBS. The billings of these two networks show their pre-eminence 
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in the field. For the nine-month period ending September 30, 1954, CBS 
had gross billings of about $103 million; NBC, about $88 million; ABC, 
only $23 million; and DuMont, only $9 million. Where programs from 

13 either CBS or NBC are available only on UHF channels, the public 
has an incentive to spend the extra money which is necessary to enable 
them to convert to UHF. However, where the programs of both these 
networks are available on VHF stations, no incentive exists for making 
such expenditures. 

9. In the Tri-Cities, the one VHF station has affiliation agreements 
with each of the four networks giving it first call on the programs of all 
four. Because it cannot take all the programs of all the networks, some 
network shows are left over for the UHF stations and some incentive 
exists for the purchase of UHF sets and converters. WTRI is informed 
and believes, however, that CBS will give a Station on Channel 10 a basic 
affiliation. A Channel 10 station and the existing VHF station would to¬ 
gether be able to take all or practically all the existing network programs. 

10. With few of the popular network programs to offer, the UHF 
operators plight is indeed a difficult one. Not only does the UHF set 
circulation remain static, but the VHF-only circulation increases be¬ 
cause the public, when new sets are bought, has little incentive to pay • 
the extra money necessary for a set capable of receiving both UHF and 
VHF. It is this feature which distinguishes the UHF operator in an inter¬ 
mixed market from the pioneer VHF operator. True, the VHF station 
started without any set circulation, but every set that was sold in his 

14 area was capable of receiving his signal. The UHF operator in an 
intermixed market must sit by while his circulation remains virtually 
static and the sale of each new set bui Ids up the circulation of his VHF 
competitor. Not only is he at a competitive disadvantage, but that dis¬ 
advantage increases daily. 

11. The conclusion that a UHF station faced with competition from 
two or more VHF stations has little chance of securing an audience has 
been reached by many responsible leaders in the communications field: 
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"[W]here there are two or more local VHF stations or signals 

from outside stations serving the same community, and especially 

where these VHF stations are bringing in popular network programs, 

the incentive to convert or to buy UHF equipment, which is higher 

priced, is substantially weakened. And, where UHF set circulation 

is low, obviously advertisers and networks are reluctant to place 

their programs on the UHF station. And so, to the extent that these 

factors apply to individual cases, the circle is complete . . . ” 

Chairman Rosel H. Hyde 
Hearings on S. 3095, p. 148 
(Emphasis added) 

M A11 the present facts relating to the experience of UHF stations 

seem to establish that UHF stations can do well if they are not 

forced to come into a market, or survive in a market, where 

they must compete with multiple VHF services . Hindsight, quite 

clearly, has confirmed the wisdom of non-intermixture. ” 

Dr. Frank Stanton, President 
Columbia Broadcasting System 
Hearings on S. 3095, p. 977 
(Emphasis added) 

15 ". . . in those areas where the public can receive at least 2 VHF 

stations there is essentially no incentive to convert their receivers 
for UHF reception. 

* * * * 

”It has been established that relatively few UHF stations are being 
built where VHF competition is strong. 

TT It has further been established that in areas where VHF reception 

is available, receiver conversion is low. " 

Dr. Thomas T. Goldsmith, Vice-President 
Allen B. DuMont Laboratories, Inc. 

Hearings on S. 3095, p. 244 
(Emphasis added) 

”. . . where VHF signals are available and offer network program¬ 
ming, there will be few conversions. Basically, then, it is the 
intermixture, and the inequality that exists between VHF and UHF 
which is at the bottom of the UHF problem. " 



Melvin A. Goldberg, on behalf of 
the Ultra High Frequency Industry 
Coordinating Committee 
Hearings on S. 3095, p. 530 

12. Experience has shown the truth of these statements: 

(a) In each of the following markets, UHF stations faced with 
existing or imminent competition from two VHF stations in the same or 
neighboring communities have been forced to discontinue operation: 


Market 

Call 

Channel 

Began 

Quit 


Little Rock 

KRTV 

17 

Apr. 5, 1953 

Mar. 31, 

1954 

Louisville 

WKLO-TV 

21 

Sept. 7, 1953 

Apr. 20, 

1954 

Dayton 

WIFE 

22 i 

Oct. 3, 1953 

Mar. 13, 

1954 

Duluth-Superior 

WFTV 

38 

May 31, 1953 

July 11, 

1954 

Houston 

KNUZ-TV 

39 

Oct. 10, 1953 

June 25, 

1954 

Buffalo 

WBES-TV 

59 

Sept. 5, 1953 

Dec. 18, 

1953 

St. Louis 

KSTM-TV 

36 

Oct. 20, 1953 

Sept. 17, 

1954 

Festus, Mo. (near 
St. Louis) 

KACY 

14 : 

Oct. 31, 1953 

Apr. 12, 

1954 

Kansas City 

KCTY 

25 

June 6, 1953 

Mar. 3, 

1954 


(b) The Commission's Final TV Broadcast Financial Data for 
1953 (Pub. Not. 12387) states that only three UHF stations were built in the 
eleven communities which had two pre-freeze VHF stations. UHF chan¬ 
nels were allocated to all of these eleven communities. All but one of the 
three UHF stations have since left the air. —^ 

(c) There are today only two markets where UHF stations have 
competed successfully with pre-freeze VHF stations in the same community; 
Milwaukee and Norfolk. In both markets, there has been only one operating 


1/ The eleven two-station communities in 1952 are Birmingham, Louis¬ 
ville, Davenport-Rock Island, Omaha, Boston, Minneapolis-St. Paul, Sy¬ 
racuse, Dayton, Dallas, San Antonio, Salt Lake City. UHF stations were 
built in Louisville, Dayton and Boston. Only the Boston station remains 
on the air today. 
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VHF station and in both the successful UHF station has had either CBS or 
NBC. 

13. It should be apparent from the foregoing that the adoption of the 
WROW petition will sound the death knell for UHF in the Tri-Cities. In¬ 
deed, the incentive to convert receivers to UHF has already been substan¬ 
tially diminished by the announcement of the filing of WROW’s petition. 

With the exception of the one existing VHF station, the Tri-City 

3/ 

area is a UHF area. — If there had been a second VHF service to the 
area, WTRI firmly believes that both the existing UHF stations would 
have gone off the air long ago. By adding a second VHF channel now, the 
Commission will prevent both the continued operation of the two existing 
UHF stations and the ultimate utilization of all four of the existing UHF 
channels. The addition will result in a total of two services instead of 
the existing three and potential of five. This is hardly an effective utili¬ 
zation of the spectrum. 

2. Other Disadvantages of the WROW Proposal 

14. The WROW proposal raises many other problems. A brief list 
includes the following: 

(a) Violation of Good Assignment Principles . A fundamental 

principle underlying the Table of Assignments set forth in the Sixth Report 

and Order was that channels intended to provide service to metropolitan 

areas would be assigned to the principle community or communities within 
4/ 

such areas. — WROW, however, proposes the aUocation of a channel to 


2/ In Milwaukee, a second VHF station recently went on the air. Port¬ 
land’s KPTV is not included here because Portland did not have a pre- 
freeze VHF station as did the Tri-Cities. KPTV has been successful be¬ 
cause it had no conversion problem. 

3/ The maps contained in the attached Engineering Statement of Ronald 
H. Culver show that the closest allocated VHF channels are in Utica and 
Hartford, seventy or more miles from the center of the Tri-City area. 

4/ See par. 66 and 68 of the Sixth Report and the Table of Assignments 
^ec. 3. 606) itself. 



*■ 
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Vail Mills, a tiny unincorporated crossroads community of 250 peo¬ 
ple, in order to serve the Tri-Cities, with a 1950 metropolitan area popu- 

5 / 

lation of 300, 000. — Such an allocation is patently absurd. 

(b) Violation of Main Studio Rule (Sec. 3. 613 ). Section 3.613 
of the Commission’s rules requires location of the main studios in the 
’’principal community to be served” unless a special showing is made to 
justify location elsewhere. Recent pronouncements of the Commission 
make it abundantly clear that the ’’principal community” within the mean¬ 
ing of this rule is the city to which the channel is allocated — here, Vail 

Mills — and that location in or near an adjacent and larger community— 

6 / 

here, Schenectady or Albany— will not be permitted. — 


5/ It may be contended that this principle has already been violated 
in other ’’drop in” cases. In two cases since the Sixth Report [ Milwaukee 
(Whitefish Bay) and Pittsburgh (Irwin)], the Commission provided addi¬ 
tional VHF service to large cities by adding a new VHF channel to a sub¬ 
urb. But in each case, the large city had more than twice the population 
of the Tri-Cities combined. Moreover, in each case the allocation was 
to an adjacent and well-populated (14, 600 and 4,228 persons) suburb of 
the large city, rather than to a tiny (250 persons) town which was not a 
suburb and had no interests in common with the large city. Thus, the 
two cases do not represent violations of the assignment principle. Nor 
are they comparable with the instant case. Furthermore, the assign¬ 
ments were made prior to the time when the effect of ”drop-ins” upon 
the tragic plight of UHF stations in intermixed markets was aired before 
the Potter subcommittee. Finally, in another case, in a situation more 
comparable with that at hand, the Commission refused to provide a new 
channel to Los Angeles by allocating the channel to a small suburb. Bev ¬ 
erly Hills , 9 RR 908. 

6/ Thus, when WTRI had a channel assigned only to Schenectady, New 
York, and proposed to locate its main studios near larger Albany, less 
than 15 miles away, the Commission refused to grant the application with¬ 
out a hearing stating that it was unable to conclude that a location ’’adja¬ 
cent to Albany would be consistent with the operation of the station in the 
public interest, as a Schenectady station ” (Letter of January 13, 1954, 
to Van Curler Broadcasting Corporation, emphasis added). 
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19 But the location of studios for a Tri-City station in tiny Vail Mills would 

7/ 

be ridiculous. — 

(c) Violation of the Minimum City Service Rule (Sec. 3. 685) . 
Section 3. 685 of the Commissions Rules requires a Channel 10 station to 
provide a minimum field intensity of 77 dbu over the "entire principal 
community to be served. ” If the channel is to offer adequate technical 
service to the Tri-Cities then certainly 77 dbu should be provided to one 
or all of them. The attached Engineering Statement of Ronald H. Culver, 
Consulting Radio Engineer, states that there would be shadows in each of 
the three cities from the site proposed by WROW and that, in his opinion, 
there is doubt whether 77 dbu would be provided throughout any of the three. 
Such a degradation of technical service should not be countenanced. 

20 15. There are thus many inherent difficulties in the WROW proposal, 
the most important of which is clearly that it would increase the intermix¬ 
ture problem to the point where none of the UHF stations could survive. 

The basic problem of UHF is intermixture and it is not solved by adding 

a VHF channel in a predominantly UHF market. The only effective solu¬ 
tion to the problems of all the stations in the area is complete deintermix- 


7/ The rationale behind the rule governing main studio location demon¬ 
strates the absurdity of assigning the channel to Vail Mills (Memorandum 
Opinion and Order of August 6, 1952, 8 RR 216, at p. 218): 

M The location of the main studio of a broadcast sta¬ 
tion is directly related to the manner in which a station ful¬ 
fills its obligation to serve the needs and interests of the 
community which it is licensed to serve . [Here, it would 
be Vail Mills. ] The members of the public frequently iden¬ 
tify a television broadcast station with the studio of that sta¬ 
tion. They are required usually to come to that studio in 
important dealings with the station. The accessibility of 
the broadcast station's main studio may well determine in 
large part the extent to which the station (1) can partici¬ 
pate and be an integral part of community [Vail Mills] ac¬ 
tivities and (2) can enable members of the public to parti¬ 
cipate in live programs and present complaints or suggestions 
to the station”. (Emphasis supplied) 
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ture. This can be done quite simply by changing WRGB’s channel from 
6 to 17. That is WTRTs counter-proposal. 

B. The WTRI Counter-Proposal 

16. The existing allocations in the Tri-Cities and WTRI’s counter¬ 
proposal are shown in the following table: 

State of 


Station 

Licensee or Permittee 

Construction 

Existing 

Proposed 

WRGB 

General Electric Co. 

In Operation 

6 

17 

WTVZ 

State Education Dept., 
Univ. of N. Y. State 

Construction 
not started 

17* 

6* 

WPTR-TV 

Patroon Broadcasting 
Company 

Construction 
not started 

23 

23 

WTRI 

Van Curler Broad¬ 
casting Corp. 

In Operation 

35 

35 

WROW-TV 

Hudson Valley Broad¬ 
casting Co. 

In Operation 

41 

41 


17. The tremendous advantage of this proposal is that it would re¬ 
sult in complete de-intermixture of the commercial allocations; all com¬ 
mercial stations would be UHF and all would be on equal competitive foot¬ 
ing. As already indicated, the area is essentially UHF territory except 

21 for WRGB. The closest other VHF stations are 70 or more miles 

away from the center of the Tri-Cities. Except for WRGB, no Grade A 
VHF signal is presently received within the Grade A contours of either 

Q / _ 

WTRI or WROW-TV. — With the same exception, no Grade A VHF serv¬ 
ice will ever be provided to any of the Tri-Cities if the present allocation 
is retained. —^ 

18. The problems resulting from intermixture already faced by the 
two operating UHF stations, WTRI and WROW-TV, are great. WRGB, the 
one VHF station, has affiliation agreements with each of the four networks 
giving it first call on the programs of all four . WTRI has a CBS affilia¬ 
tion agreement giving it only those CBS programs which WRGB does not 

8/ See Figure 1 to Attached Engineering Statement of Ronald H. Culver 
of Craven, Lohnes & Culver, consulting radio engineers. 

9/ See Id. at Fig. 2. 
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choose to take. WROW-TV has similar agreements with ABC and DuMont. 

19. Prior to the operation of WTRI and WROW -TV, the General 
Electric station, as the only operating station in the market, maintained 
a policy of bringing to the public what it considered to be the best net¬ 
work programs from all of the networks. With the advent of two UHF 
operations, it would have been in the public interest to have shared the 
better network programs with the new stations so that the public might have 
had its choice of good programming fare. Instead, WRGB has clung to its 

vested and established network relationships as the basic affiliate 
and has continued to siphon off the top network programs to the detriment 
of the UHF stations and the public. The monopoly position which it once 
held as the only station in the area has been perpetuated by its practice 
of cornering the market on superior network programs. 

20. By continuing this program policy WRGB can make it virtually 
impossible for the two presently operating UHF stations to seH national 
and local advertisers. By limiting the program structure of the UHF 
stations, WRGB can effectively delay, if not prevent, substantial set con¬ 
version in the area. It is obvious that the program fare offered by the 
UHF station is a primary factor in the public T s determination to convert 
to UHF. Unless the programs to be obtained from the UHF station are 
attractive, set conversion is not worthwhile. It has been demonstrated 
that the fastest rate of set conversion has occurred in those markets 

(for example, Portland, Oregon) where there was no local VHF outlet 
and programs prior to UHF operation were received only from distant 
VHF stations. In these markets, complete network schedules were avail¬ 
able to the UHF stations. The next fastest conversion rate has been in 
markets where an established VHF station has relinquished the programs 
of at least one network to the new UHF competitors. (For example, Mil¬ 
waukee and Norfolk). But this desirable course of action, as we have 
seen, WRGB has not been willing to take. Unless and until WRGB re¬ 
linquishes its corner on the network program market—which it 
seems unlikely to do—the UHF stations in Albany-Schenectady-Troy 
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will be forever relegated to the position of taking only those programs 
which WRGB is willing to cast off. 

******* 

29 Conclusion 

29. In summary, the Albany-Schenectady-Troy area is essentially 
UHF territory with the exception of the VHF service provided by WRGB. 

If a second VHF channel is added to the area, set conversions to UHF 
will immediately cease, the UHF stations now serving the area will be 
forced to leave the air, and the four UHF channels allocated to the area 
will never be utilized. Instead of the present three services to the area— 
with a potential of five—only the two VHF stations would survive. 

30. The reason behind WROW’s request for the addition of a VHF 
channel is that UHF is already in trouble in the Tri-Cities. Intermixture, 
which has given WRGB the economic power to perpetuate its pre-freeze 
monopoly on network programs, is the basic cause of UHF’s difficulty. 

The problem of intermixture in a predominantly UHF area is solved 

not by adding but by deleting VHF channels. 

******* 

33 Engineering Statement In Support of Comments of Van Curler 

Broadcasting Corporation on Petition to Amend Section 3. 606 
in Albany-Schenectady-Troy, New York _ 

******* 

34 An inspection of Figure 1 will disclose that, with the single excep¬ 
tion of WRGB on Channel 6, the only Grade A commercial television serv¬ 
ice provided in the Albany-Schenectady-Troy area is by stations using 
UHF channels. In some of the area within the Grade A contours of the 
Albany-Schenectady-Troy stations there is, or will be, some Grade B 
service from the existing station in Utica, New York, and from the pro¬ 
posed station in Hartford, Connecticut. 

Summarizing, the map of Figure 1 shows that, with the single ex¬ 
ception of WRGB, the higher technical quality television service in the 

Albany-Schenectady-Troy area is now provided only by UHF stations. 
******* 



[Photograph of Vail Mills submitted November 17, 1954, by Van Curler 
Broadcasting Corporation as a supplement to its "Comments & Counter 
proposal of WTRI"] 
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43 [Rec T dNov. 30, 1954] 

OPPOSITION OF WMGT-TV 

GREYLOCK BROADCASTING COMPANY, permittee of Station 
WMGT-TV, Adams, Mass., herewith opposes the petition of Hudson 
Valley Broadcasting Company (WROW) to allocate channel 10 to Vail 
Mills, N.Y.: 

1 . Greylock Broadcasting Company with its transmitter on Mt. 
Greylock, the highest elevation in Western Massachusetts, commenced 
commercial operations in February 1954. From this site, as shown by 
the attached engineering affidavit (Exhibit A\ WMGT-TV provides a 
Grade A signal over Albany, Schenectady, and Troy, New York. The 
expensive installation and operation on Mt. Greylock, and a change from 
a high to a lower UHF channel, was undertaken with wide coverage in 
mind - using a 12. 5 kw G. E. transmitter and a high gain antenna. It was 
undertaken with the knowledge that only one VHF channel (WRGB-TV, 
Schenectady) was allocated in the entire region between Boston and Hart¬ 
ford to the East and Utica to the West (see Exhibit A). 

******* 

50 With the exception of the one existing VHF station, the Tri-Cities is a 

UHF area. Against the competition of one VHF station, the UHF permit¬ 
tees stand a chance of survival. Against two VHF stations, they would have 
no alternative but to discontinue their efforts to provide the Tri-Cities area 
with a competitive multiple television service. Thus, the addition of one 
VHF would mean the loss of three and potentially five UHF services. This 
is not an effective utilization of the spectrum. The basic problem of UHF 
Is intermixture - particularly where there are two VHF signals. The 
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problem of intermixture, in an area where VHF had many years' head 
start, is not solved by adding another VHF channel at a moment when 
three UHF stations are endeavoring to obtain a toehold in the area. 

12. WTRI in its opposition to the WROW-TV petition, proposes a 
complete de-intermixture of UHF and VHF in the Capitol Area - the grant¬ 
ing of a UHF frequency to the existing VHF station. WTRTs counterpro¬ 
posal is certainly to be preferred over the proposal to worsen the existing 
intermixture situation by the addition of another VHF. However, we doubt 
that the Commission is prepared, on the basis of evidence to date, to re¬ 
quire existing VHF stations to change over to UHF to effect a complete de- 
intermixture. Experience to date indicates that UHF may survive in popu- 
51 lous areas where it is confronted with competition from only one VHF 

signal. That it cannot survive against two VHF signals is crystal clear. 

To grant the WROW-TV petition would be tantamount to a revocation by 
the Commission of four UHF commercial permits. 

WHEREFORE, Grey lock Broadcasting Company strongly urges the 
Commission not to institute rule-making proceedings designed to add a 
second VHF signal in a predominately UHF area. 

Respectfully submitted, 

Greylock Broadcasting Company 

By: McKenna & Wilkinson 
/S/ Vernon L. Wilkinson 
Its Attorneys 


November 29, 1954 


NATIONAL MUI •OILOINO 








NATIONAL PRtlS •UILOINO 


54 



m _i 

s ? 

< Q- 
cr < 
o o 



< h 5 K S < 
<<!<!• 
b < - « « ; 

• • «j $ a; • 

i ? 2«2«:5 

* “ * * “ w 

“ ^ J > > 

* * * * * S 

K W O m 

CM * 2 0» 

♦ > . ; - • 

— X N * . ** 

01 — n. 


5; > o 2 5 ; ? 5 

• > > ►< «r —* * •* 

Kxx3i»-a.i-K ° 







19 


[58, 59] 


58 


NOTICE OF PROPOSED RULE MAKING AND 
ORDERS TO SHOW CAUSE 

1. Notice is hereby given that the Commission has received a pro¬ 
posal for rule making in the above-entitled matter. 

2. The Commission has before it for consideration a petition filed 
on November 5, 1954, by Hudson Valley Broadcasting Company, Inc. 
(WROW-TV), Albany, New York, requesting an amendment of Section 

3. 606, Table of Assignments, Rules Governing Television Broadcast 
Stations, so as to assign Channel 10- to Vail Mills, New York. The 
Commission also has before it the Comments and Counter-Proposal of 
Van Curler Broadcasting Company WTRI), filed on November 16, 1954, 
and Supplement thereto filed on November 17, 1954, and an Opposition to 
the instant petition filed on November 29, 1954, by Greylock Broadcast¬ 
ing Company (WMGT- TV), North Adams, Massachusetts. 

3. In support of the requested amendment, petitioner urges that 

it is the permittee of television station WROW-TV operating on UHF Chan¬ 
nel 41 at Albany, New York; that the proposed assignment to Vail Mills 
would conform to the Commission's Rules and standards; that it would per¬ 
mit the rendition of a second primary VHF service to the Albany-Schenec- 
tady-Troy area; that it would conform to the mandate of Section 307 (b) of 
the Commuiications Act; and that an application will be filed by petitioner 
for a station on this assignment in the event it is adopted. 

4. In its counter-proposal, Van Curler Broadcasting Company pro¬ 
poses de-intermixture of VHF and UHF commercial assignments in the 
Albany-Schenectady-Troy area to be accomplished by switching the edu¬ 
cational reservation at Albany from UHF Channel 17 to VHF Channel 6. 

Van Curler urges that the area is ideal for de-intermixture since, other 
than the VHF signal of Station WRGB on Channel 6, no other Grade A 
VHF signals are receivable, the nearest other VHF station being over 

70 miles distant. Van Curler submits that its counter-proposal would 
place all commercial television stations in the area on an equal compe¬ 
titive basis; that it would better enable stations in the area to 
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obtain network affiliations and advertising revenue; and that it would pro¬ 
vide a ready-made and large audience for an educational station in the 
area. 

5. On December 6, 1954, Van Curler Broadcasting Company, per¬ 
mittee of Station WTRI, Albany, New York, filed a petition in connection 
with the transfer application for consent to the transfer of control of Hud¬ 
son Valley Broadcasting Company (File No. BTC-1828). The petition 
protests pursuant to Section 309 (c) of the Communications Act, the grant 
of the above transfer application. As a part of the relief sought in this 
petition, Van Curler requests that the Commission defer action upon Hud¬ 
son Valley T s petition for rule making to assign Channel 10 to Vail Mills, 

New York, pending action upon its protest petition, and that the petition 
for rule making be designated for hearing in a consolidated proceeding 
with the transfer application to determine whether the proposed rule changes 
would serve the public interest, convenience and necessity. The Com¬ 
mission is of the view that withholding action on Hudson Valley’s petition 

ibr rule making for the reasons advanced in the Van Curler petition would 
not be appropriate. Van Curler, as an interested party, will have ade¬ 
quate opportunity in the rule-making proceeding instituted by this Notice 
to present its views and arguments to the Commission. We see no basis 
for delaying the institution of rule making pending our action on the pro¬ 
test petition; nor do we see any basis for consolidating the rule-making 
proceeding with the protest matter. 

6. The Commission is of the view that rule-making proceedings 
should be instituted in this matter in order that all interested parties may 
submit their views to the Commission and the Commission may be ap¬ 
prised of such views prior to taking final action. The petition of Hudson 
Valley Broadcasting Company and the Oppositions of Van Curler Broad¬ 
casting Company and Greylock Broadcasting Company are made part of 
this docket. 

7. Since Station WRGB is operating on Channel 6 in Schenectady 
and the State Education Department of the University of the State of New 
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York holds a construction permit for an educational station on Channel 
17 in Albany, Van Curler, in order to effectuate its counter-proposal, 
requests that General Electric Company be ordered to show cause why 
its authorization for Station WRGB should not be modified to specify op¬ 
eration on Channel 17 in lieu of Channel 6, and that the State Education 
Department, University of the State of New York, be ordered to show 
cause why its authorization for Station WTVZ should not be modified to 
specify operation on Channel 6 in lieu of Channel 17. The above stations 

are Ordered to Show Cause in this proceeding why their authori¬ 
zations should not be modified as requested in the counter-proposal of 
Van Curler. Replies to the Orders to Show Cause should be filed by the 
same date for filing comments in the proceeding. 

8. Authority for the adoption of the proposed amendment is con¬ 
tained in Sections 4 (i), 301, 303(c), (d), (f), and (r), 307(b), and 316 
of the Communications Act of 1934, as amended. 

9. Any interested party who is of the opinion that the amendment 
proposed by petitioner should not be adopted or should not be adopted in 
the form set forth herein may file with the Commission on or before 
January 31, 1955, a written statement or brief setting forth his com¬ 
ments. Comments in support of the proposed amendment may also be 
filed on or before the same date. Comments or briefs in reply to the 
original comments may be filed within 10 days from the last day for fil¬ 
ing said original comments or briefs. No additional comment may be 
filed unless (1) specifically requested by the Commission or (2) good 
cause for the filing of such additional comments is established. The 
Commission will consider all such comments that are submitted before 
taking action in this matter, and if any comments appear to warrant the 
holding of a hearing or oral argument, notice of the time and place of 
such hearing or oral argument will be given. 

10. In accordance with the provisions of Section 1. 764 of the 
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Commissions Rules and Regulations, an original and 14 copies of all 
statements, briefs, or comments shall be furnished the Commission. 

FEDERAL COMMUNICATIONS COMMISSION 

/S/ Mary Jane Morris, Secretary 
Adopted: December 16, 1954 

Released: December 17, 1954 [Signed by above mailed by Dec. 17, 1954] 


67 [Rec T d Feb. 1, 1955] 

REPLY OF GENERAL ELECTRIC COMPANY 
(WRGB) TO ORDER TO SHOW CAUSE 

* * * * * * * 

68 2. So much of the Van Curler Petition as suggests that Channel 

6 be reserved for non-commercial educational broadcasting is delusory 
and a make-weight. Clearly Van Curler’s interest is not the establish¬ 
ment of an educational television service but its own financial and eco¬ 
nomic advancement - as is obvious from the "Summary of WTRTs Posi¬ 
tion" at Pars. 3-6 of its Petition. In any event, it would not serve the pub 
lie interest to substitute the possibility of a special educational service 
for the generalized program service WRGB now renders. Particularly, 
it should be noted, in this connection, that the WRGB schedules include 
educational programs produced in cooperation with the Mohawk-Hudson 
Council on Educational Television, Inc., (an organization endorsed by 
the New York Board of Regents) under an arrangement by which, inter 
alia , WRGB contributes substantially to the salary of the Council’s 
television advisor. 

******* 

69 6. Without exception the arguments now advanced by Van Curler 
have been rejected by the Commission in a lengthening series of actions 
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upon petitions which sought to avoid VHF-UHF intermixture before it 
became established: 


Madison, Wisconsin 

8 RR 467 

Oct. 

31, 

1952 

St. Louis, Missouri 

10 RR 7 

Dec. 

22, 

1953 

Tyler, Texas 

11 RR 322 

Oct. 

6, 

1954 

Waco, Texas 

11 RR 329 

Oct. 

21, 

1954 

Raleigh-Durham, N. C. 

11 RR 331 

Oct. 

21, 

1954 

Peoria, Hlinois 

11 RR 482 

Nov. 

4, 

1954 

Hartford, Conn. 

11 RR 625 

Dec. 

7, 

1954 

Evansville, Ind., 

(FCC 55-7) 

_RR_ 

Jan. 

11, 

1955 


The Van Curler Counter-proposal is the first instance in which a 
petitioner has urged that a long-established television service be destroyed 
to achieve that species of T, de-intermixture" which is limited to commercial 
stations. 

* * * * * * * 


[ Letter from WROW with Comments] 

Miss Mary Jane Morris, Secretary, [Rec y d January 31, 1955] 
Federal Communications Commission 
Washington, D. C. 

Dear Miss Morris: 

Letters contained in this exhibit represent a major cross-section 
of sentiment throughout the Mohawk and Hudson valleys, with special em 
phasis on the area which is served by the existing television facilities 
and which would be served by Channel 10 if the commission grants this 
petition. 
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We did not, as did WTRI, appeal for letters from viewers of our 
station. Neither did WRGB. If we had made such an appeal, we could 
have obtained thousands of letters urging allocation of Channel 10 and 
opposing elimination of Channel 6. 

The Communications we are submitting come from the mayors of 
nearly a score of cities and villages in our area. They were sent by 
Chambers of Commerce, at least two of which wrote to us after a direct 
appeal from spokesmen for WTRI that they take an opposite stand. Our 
letters also contain the views of several large labor organizations, re¬ 
ligious groups, social and civic organizations, educational authorities 
and others. 

We believe it can be stated conservatively that these letters repre¬ 
sent organizations and groups speaking for at least 250, 000 persons. 

We did not solicit any of these sentiments until five days ago, when 
we first learned that WTRI had approached the Albany Chamber of Com¬ 
merce and some other groups urging their opposition to our petition. The 
results we offer today, considering the brief time which has elapsed, are 
significant. 

Very truly yours, 


TSM/gsc 


/S/ Thomas S. Murphy 
General Manager 
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[Received Feb 1, 1955, FCC] 


206 


OPPOSITION BY WMGT-TV TO THE 
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ASSIGNMENT OF CHANNEL 10 TO VAIL MILLS, N. Y. 

1. On November 5, 1954 Hudson Valley Broadcasting Company, 
Inc. (WROW-TV), Albany, N Y., requested an amendment to Section 

3. 606 so as to assign Channel 10 to Vail Mills, N Y. Oppositions there¬ 
to were filed by Greylock Broadcasting Company (WMGT-TV), Adams, 
Mass., and by Van Curler Broadcasting Company (WTRI). The latter, 
by way of counter-proposal, asked that Channel 6 in Albany, now licensed 
to General Electric (WRGB) be reserved for educational use, that educa¬ 
tional Channel 17 be made available for commercial use, and that 
appropriate show cause orders be issued to accomplish these proposed 
shifts. On December 17, 1954 the Commission instituted rule-making 
proceedings to permit interested persons to submit their views on both 
proposals (on or before January 31, 1955). 

2. Greylock Broadcasting Company renews its objections to the 
proposal of WROW-TV to assign Channel 10 to Vail Mills. 

3. Following the issuance by the Commission of its Third 
Report in the television allocation proceedings, Greylock Broadcasting 
Company (licensee of Station WBRK, Pittsfield, Mass.) requested the 
allocation of Channel 3 to Pittsfield for use on Mt. Greylock to serve 
the rugged terrain of western Massachusetts. It was there pointed out 
that Mt. Greylock was the highest natural elevation in the state of 
Massachusetts, that petitioner had been successful in obtaining special 
legislation permitting Mt. Greylock (a state park) to be used for tele¬ 
vision antenna purposes, and that no VHF channels had been allocated to 
the entire state of Massachusetts except along its eastern seaboard 
(Boston). 

4. Because of 307 (b) considerations, the Commission neverthe¬ 
less decided in its Sixth Report to allocate Channel 3 to Connecticut 
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(Hartford). This was a bitter disappointment to Greylock Broadcasting 
Company. To make matters worse, because of mileage separation re¬ 
quirements, neither the channel allocated to Pittsfield (Channel 64) nor 
the channel allocated to North Adams (Channel 15) could be utilized on 
Mt. Greylock. Undaunted by these developments, Greylock Broadcast¬ 
ing Company filed applications for both channels with a view to serving 
each side of the Berkshire Mountains with low power operations. It was 
subsequently discovered that Channel 15 had been assigned to North 
Adams in violation of the mileage separation specified in the Sixth 
Report. As a result of subsequent rule-making proceedings Channel 15 
was deleted from North Adams, with Channel 74 being substituted there¬ 
for. This new channel could be utilized on Mt. Greylock. Upon receipt 
208 of a grant of Channel 74 on Mt. Greylock (providing city-grade 

service to Pittsfield), Greylock Broadcasting Company dismissed its 
application for Channel 64 in Pittsfield. 

5. Because of antenna difficulties encountered on Channel 74, 
Greylock Broadcasting Company asked that Channel 19 be substituted 
for Channel 74. After appropriate rule-making proceedings, the Com¬ 
mission approved the requested shift and changed Greylock 1 s outstanding 
authorization to specify Channel 19 in lieu of Channel 74. WMGT is now 
operating on Channel 19 pursuant to special temporary authority and a 
show cause directive. It has pending an application specifying Channel 
19 together with equipment now being utilized (BMPCT-2656). Upon re¬ 
ceipt of that grant it will be in a position to request a license on Channel 
19. 

6. With its transmitter on Mt. Greylock, the highest elevation in 
western Massachusetts, WMGT-TV provides a Grade A signal over 
Albany, Schenectady and Troy, New York (see Exhibit A, attached to 
WMGT opposition filed November 29, 1954, and now a part of the instant 
Docket). The expensive installation and operation on Mt. Greylock, and 
a change from a high to a lower UHF channel, was undertaken with wide 
coverage in mind — using a 12. 5 kwG.E. transmitter and a high gain 
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antenna. It was undertaken with the knowledge that only one VHF chan¬ 
nel (WRGB-TV, Schenectady) was allocated in the entire region between 
Boston and Hartford to the East and Utica to the West (see Exhibit A). 

209 7. At the present time Albany, Schenectady, and Troy receive 
service from three UHF stations (WMGT-TV, WROW-TV and WTRI) 
and one VHF station (WRGB-TV). Two other UHF grants are currently 
outstanding (WKNY-TV and WTVZ) (see Exhibit A). WROW’s petition 
requests the allocation of Channel 10 to Vail Mills, N. Y., a tiny unin- 
corporated crossroads community of 250 people. WROW’s only justifica¬ 
tion for its petition is that a station on Channel 10 would provide a second 
VHF ’’primary service” to the Tri-Cities. Thus, in order to provide a 
second VHF signal to these three cities, WROW-TV requests action which 
could well mean the demise of four UHF commercial operations — the 
three already granted in the Albany area plus WMGT-TV on Mt. Grey- 
lock. 

8. This is not an idle surmise. If Channel 10 is allocated to Vail 
Mills, Greylock Broadcasting Company will be compelled to file for the 
frequency. If successful in the comparative hearing, the overlap rule 
would require the abandonment of its operation on Mt. Greylock. The 
history of UHF and VHF makes it clear that the unsuccessful applicants 
for Channel 10 would be confronted with the impossible task of compet¬ 
ing against two VHF stations affiliated with the top two networks and 
having first call on the programs of the other two TV networks. 

210 9. As well stated by counsel for WTRI, ’’The vice of WROW’s 
plan is that it would provide a solution to the economic difficulties of 
only one station. The station which was successful in securing the VHF 
channel would survive; the others would not. In community after com¬ 
munity where there are two or more VHF services, UHF stations have 
ceased operating. The fault is not that of UHF per se . In markets 
where UHF stations do not have to compete with VHF signals, the UHF 
stations fare well. It is the VHF competition which creates the insuper¬ 
able obstacle for UHF. The reasons are not hard to find. 
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10. TT Most of the popular television programs come from two net¬ 
works, NBC and CBS. The billings of these two networks show their 
pre-eminence in the field. For the nine-month period ending September 
30, 1954, CBS had gross billings of about $103 million; NBC, about $88 
million; ABC, only $23 million; and DuMont, only $9 million. Where 
programs from either CBS or NBC are available only on UHF channels, 
the public has an incentive to spend the extra money which is necessary 
to enable them to convert to UHF. However, where the programs of 
both these networks are available on VHF stations, no incentive exists for 
making such expenditures. 

11. "In the Tri-Cities, the one VHF station has affiliation agree¬ 
ments with each of the four networks giving it first call on the programs 
of all four. Because it cannot take all the programs of all the networks, 
some network shows are left over for the UHF stations and some incen¬ 
tive exists for the purchase of UHF sets and converters. WTHI is in- 

211 formed and believes, however, that CBS will give a station on 
Channel 10 a basic affiliation. A Channel 10 station and the existing 
VHF station would together be able to take all or practically all the 
existing network programs. " 

12. The foregoing belief of WTRI that CBS will abandon UHF in 
the Capitol Area and affiliate with the successful applicant for Channel 
10 is fully borne out by a letter to WMGT (TV) dated November 9, 1954 
from Mr. Van Volkenberg, the President of CBS Television, stating: 

"I think, however, in all fairness to you, I should inform you of 
two points which seem to me significant. First, since our earlier 
conversation with you, and indeed, since Dr. Stanton's letter of 
October twenty-six to you, there has arisen a possibility of a 
change in the whole Albany-Schenectady-Troy television picture. 

As you may know, the Hudson Valley Broadcasting Company on 
November fourth applied to the FCC for the allocation of VHF 
channel 10 in Vail Mills, New York — in the Albany area. While 
we have no idea whether this petition will be successful, I am 
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sure that you can appreciate that this may change the situation 
rather considerably. We would, of course, want to maintain flexi¬ 
bility in our affiliations in the area so that we could review the 
entire situation in the event that the Hudson Valley petition should 
succeed." 

In fact, CBS has notified WTRI, effective February 1, 1955, that it will 
shift to WROW-TV. 

13. As further observed by WTRI, ’With a few of the popular 
network programs to offer, the UHF operator’s plight is indeed a difficult 
one. Not only does the UHF set circulation remain static, but the VHF- 
only circulation increases because the public, when new sets are bought, 
has little incentive to pay the extra money necessary for a set capable of 

212 receiving both UHF and VHF. It is this feature which distinguishes 
the UHF operator in an intermixed market from the pioneer VHF opera¬ 
tor. True, the VHF station started without any set circulation, but every 
set that was sold in his area was capable of receiving his signal. The 
UHF operator in an intermixed market must sit by while his circulation 
remains virtually static and the sale of each new set builds up the circu¬ 
lation of his VHF competitor. Not only is he at a competitive disadvant¬ 
age, but that disadvantage increases daily. 

14. ’’The conclusion that a UHF station faced with competition 
from two or more VHF stations has little chance of securing an audience 
has been reached by many responsible leaders in the communications 
field: 

’Where there are two or more local VHF stations or signals from 
outside stations serving the same community, and especially where 
these VHF stations are bringing in popular network programs, the 
incentive to convert or to buy UHF equipment, which is higher 
priced, is substantially weakened. And, where UHF set circulation 
is low, obviously advertisers and networks are reluctant to place 
their programs on the UHF station . And so, to the extent that these 
factors apply to individual cases, the circle is complete . . . 
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Chairman Rosel H. Hyde Hearings 
onS. 3095, p. 148 (Emphasis add¬ 
ed) 

’All the present facts relating to the experience of UHF stations 
seem to establish the UHF stations can do well if they are not 
forced to come into a market, or survive in a market, where they 
must compete with multiple VHF services . Hindsight, quite 
213 clearly, has confirmed the wisdom of non-intermixture. 

Dr. Frank Stanton, President 
Columbia Broadcasting System 
Hearing on S. 3095, p. 977 
(Emphasis added) 

T . . .in those areas where the public can receive at least 2 VHF 
stations there is essentially no incentive to convert their receivers 
for UHF reception. 

* * * 

’It has been established that relatively few UHF stations are being 
built where VHF competition is strong. 

’It has further been established that in areas where VHF recep¬ 
tion is available, receiver conversion is low. 

Dr. Thomas T. Goldsmith, 

Vice President 

Allen B. DuMont Laboratories, Inc. 
Hearings on S. 3095, p. 244 
(Emphasis added) 

’ . . . where VHF signals are available and offer network pro¬ 
gramming, there will be few conversions. Basically, then, it is 
the intermixture, and the inequality that exists between VHF and 
UHF which is at the bottom of the UHF problem. 

Melvin A. Goldberg, on behalf of 
the Ultra High Frequency Industry 
Coordinating Committee Hearings 
on S. 3095, p. 530. ’ 
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15. "Experience has shown the truth of these statements: 

(a) In each of the following markets, UHF stations faced 
with existing or imminent competition from two VHF stations in the 
same or neighboring communities have been forced to discontinue opera¬ 
tion: 


Market 

Call Channel 


Began 

Quit 

Little Rock 

KRTV 

17 

Apr. 

5, 

1953 

Mar. 31, 1954 

Louisville 

WKLO-TV 

21 

Sep. 

7, 

1953 

Apr. 20, 1954 

Dayton 

WIFE 

22 

Oct. 

3, 

1953 

Mar. 13, 1954 

Duluth-Superior 

WFTV 

38 

May 

31, 

1953 

July 11, 1954 

Houston 

KNUZ-TV 

39 

Oct. 

10, 

1953 

June 25, 1954 

Buffalo 

WBES-TV 

59 

Sep. 

5, 

1953 

Dec. 18, 1953 

St. Louis 

KSTM-TV 

36 

Oct. 

20, 

1953 

Sep. 17, 1954 

Festus, Missouri 







(near St. Louis) 

KACY 

14 

Oct. 

31, 

1953 

Apr. 12, 1954 

Kansas City 

KCTY 

25 

June 

6, : 

1953 

Mar. 3, 1954 


(b) The Commission’s Final TV Broadcast Financial Data 
for 1953 (Pub. Not. 12387) states that only three UHF stations were 
built in the eleven communities which had two pre-freeze VHF stations. 
UHF channels were allocated to all of these eleven communities. All 
but one of the three UHF stations have since left the air.i^ 

(c) There are today only two markets where UHF stations 
have competed successfully with pre-freeze VHF stations in the same 
community: Milwaukee and Norfolk. In both markets, there has been 
only one operating VHF station and in both the successful UHF stations 
has had either CBS or NBC. " - 

— The eleven two-station communities in 1952 are Birmingham, Louis- 
ville, Davenport-Rock Island, Omaha, Boston, Minneapolis-St. Paul, 
Syracuse, Dayton, Dallas, San Antonio, Salt Lake City. UHF stations 
were built in Louisville, Dayton and Boston. Only the Boston station re¬ 
mains on the air today. 

2 / 

— In Milwaukee, a second VHF station recently went on the air. Port¬ 
land’s KPTV is not included here because Portland did not have a pre - 
freeze VHF station as did the Tri-Cities. KPTV has been successful 
because it had no conversion problem. 
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215 16. Just as the Channel 10 petition has already caused CBS to 
adopt a "wait and see" policy, it has (we are informed) diminished the 
incentive to convert receivers to UHF in the Capitol Area. With the 
exception of the one existing VHF station, the Tri-Cities is a UHF area. 
Against the competition of one VHF station, the UHF permittees stand a 
chance of survival. Against two VHF stations, they would have no alter¬ 
native but to discontinue their efforts to provide the Tri-Cities area with 
a competitive multiple television service. Thus, the addition of one 
VHF would mean the loss of three and potentially five UHF services. 

This is not an effective utilization of the spectrum. The basic problem 
of UHF is intermixture -- particularly where there are two VHF signals. 
The problem of intermixture, in an area where VHF had many years’ 
head start, is not solved by adding another VHF channel at a moment 
when three UHF stations are endeavoring to obtain a toehold in the area. 

17. WTRI in its opposition to the WROW-TV petition, proposes a 
complete de-intermixture of UHF and VHF in the Capitol Area -- the 
granting of a UHF frequency to the existing VHF station. WTRI’s counter¬ 
proposal is certainly to be preferred over the proposal to worsen the 
existing intermixture situation by the addition of another VHF. However, 
we doubt that the Commission is prepared, on the basis of evidence to 
date, to require existing VHF stations to change over to UHF to effect a 

216 complete de-intermixture. Experience to date indicates that UHF 
may survive in populous areas where it is confronted with competition 
from only one VHF signal. That it cannot survive against two VHF 
signals is crystal clear. 

18. WTRI’s counterproposal is not as drastic in this particular 
instance as would be a similar proposal in certain other markets. It is 
true that a number of people in the Albany area have purchased VHF 
sets (only) in reliance on WRGB’s signal. However, General Electric 
in addition to being a television licensee is also a manufacturer of tele¬ 
vision receivers. The educational permittee on Channel 17 is not yet 
on the air. Under these circumstances, it would be possible to permit 
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WRGB to operate on Channels 6 and 17 for an interim period — while 
existing sets are being converted and/or replaced with all channel re¬ 
ceivers. Under these circumstances, the adoption of WTRTs counter¬ 
proposal would work less hardship then would a similar shift in certain 
other markets. 

Regardless of the action taken on the WTRI counter-proposal, Grey- 
lock urges the Commission for reasons here set forth not to worsen the 
situation by assigning Channel 10 to Vail Mills. See Order in Docket No. 
11168, announced January 26, 1955. 

Respectfully submitted, 

GREYLOCK BROADCASTING COMPANY 


By Vernon L. Wilkinson 

McKenna & Wilkinson, 
1735 DeSales St., N.W. 
Washington 6, D. C. 

Its Attorneys 

January 31, 1955 


218 [ Rec T d Feb. 11, 1955] 

REPLY COMMENTS OF VAN CURLER BROADCASTING 
CORPORATION 

Van Curler Broadcasting Corporation (WTRI) submits herewith its 
reply comments in opposition to the proposal to allocate Channel 10 to 
Vail Mills, New York. 

1 The dire threat to the continued operation of UHF stations in 
the Tri-Cities area posed by the addition of Channel 10 to Vail Mills was 
the single, most important fact advanced by Van Curler in opposition to 
the Vail Mills proposal. Van Curler represented that the addition of a 
second VHF station would destroy the two UHF stations then in operation 
and prevent the utilization of the two additional UHF channels then and 
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now lying fallow. Greylock Broadcasting Company represented to the 

Commission that, in addition, its station WMGT-TV in Adams, Massa- 

2 / 

chusetts could not survive the addition of a second VHF channel. — Thus, 
to provide a second VHF station, three UHF stations would be forced off 
the a ir and two additional UHF channels would never be utilized. 

2. These facts have not been denied. Neither Hudson Valley Broad¬ 
casting Co., Inc. (WROW-TV), the proponent of the Vail Mills plan, nor 
General Electric (WRGB), the opponent of the deintermixture plan, of¬ 
fered anything to the contrary. 

3. Van Curler’s representation was not idly made. As set forth 

3/ 

in its comments - , the one existing VHF station, WRGB, has the right of 
first call upon every network program produced by all the networks. Van 
Curler knew that if a second VHF station began operation, it would be un¬ 
able to secure even the limited number of CBS programs its station WTRI 
then received. Without network programs, WTRI could not long endure. 
Indeed, on January 31, 1955, WTRI was forced off the air because Hud¬ 
son Valley’s new owners, Lowell Thomas, et al., acquired the secon¬ 
dary CBS affiliation held by WTRI and retained the secondary ABC and 
DuMont affiliations which their station, WROW-TV, held. Without any 
network programs, WTRI had to discontinue operation — just as it had 
predicted would result from the loss of network programs to a second 
VHF station. 

******* 


1/ ’’Comments and Counter-Proposal of WTRI” dated November 16, 
T954. 

2/ ’’Opposition of WMGT-TV” dated November 29, 1954. 

3/ See footnote 1, supra. 


NOTICE OF FURTHER RULE MAKING 

1. The Commission has under consideration its Notice of Proposed 
Rule Making and Orders to Show Cause issued in this proceeding on De¬ 
cember 17, 1954 (FCC 54-1545) and published in the Federal Register on 
December 23, 1954 (19 F. R. 8816), proposing to amend the television 
Table of Assignments so as to assign Channel 10 to Vail Mills, New York, 
as requested by Hudson Valley Broadcasting Company, Inc., or alterna¬ 
tively, to switch the educational reservation at Albany from UHF Channel 
17 to VHF Channel 6, as requested by Van Curler Broadcasting Company; 
ordering the General Electric Company to Show Cause why its outstanding 
authorization for television Station WRGB should not be modified to specify 
operation on Channel 17 in lieu of Channel 6; and ordering the State Educa¬ 
tional Department of the University of the State of New York to Show Cause 

why its outstanding authorization for educational Station WTVZ should not 
be modified to specify operation on Channel 6 in lieu of Channel 17. 

2. Comments have been filed by Hudson Valley Broadcasting Com¬ 
pany, Inc. (WROW-TV), Albany, New York; Van Curler Broadcasting 
Corporation (WTRI), Albany, New York; Greylock Broadcasting Company 
(WMGT-TV), North Adams, Massachusetts; and Walter C. Nelas of Al- 
tany, New York. Numerous letters from individuals and organizations in 
New York in support and in opposition to the two proposals under considera¬ 
tion in this proceeding were also filed. Replies to the Show Cause Orders 
were filed by General Electric Company and the State Education Depart¬ 
ment of the University of the State of New York. Replies to comments 
were filed by Hudson Valley Broadcasting Company, Inc., and Van Cur¬ 
ler Broadcasting Corporation. 

3. Five television channels are assigned to the Albany-Schenectady 
Troy area: VHF Channel 6 and UHF Channels 17, 23, 35, and 41, with 
Channel 17 reserved for non-commercial educational use. General Elec¬ 
tric Company is the licensee of Station WRGB operating in Schenectady on 
VHF Channel 6; petitioner is the permittee of Station WROW-TV operating 
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on UHF Channel 41 at Albany; and Van Curler Broadcasting Corporation 
is the permittee of Station WTRI on UHF Channel 35 in Albany, but is 
presently off the air. Construction permits have been granted for Sta¬ 
tion WTVZ to the University of the State of New York on UHF Chan¬ 
nel 17 at Albany for non-commercial educational use, and for Station 
WPTR-TV to the Patroon Broadcasting Company, Inc., on UHF Channel 
23 in Albany; bit these stations have not yet been constructed. 

4. Petitioner Hudson Valley seeks the addition of a second VHF 
assignment in the Albany-Schenectady-Troy area and proposes that VHF 
Channel 10, since it cannot be assigned to any of the three cities in con¬ 
formance with the minimum spacing requirements of the Rules, be as¬ 
signed to the community of Vail Mills, which is approximately 20 miles 
northwest of Schenectady. In support of its request, Hudson Valley urges 
that the assignment of VHF Channel 10 to Vail Mills would conform to 
the Commission’s Rules and Section 307 (b) of the Communications Act 
and would require no other changes in the Table of Assignments; that it 
would provide a second VHF television service in the Tri-City area; that 
petitioner desires to improve the facilities of Station WROW-TV to furnish 
an improved television service to more people in the Tri-City area; and 
that, in the event its proposal is adopted, petitioner contemplates apply¬ 
ing for a station on Channel 10 at Vail Mills. 

5. In its opposing comments directed to Hudson Valley’s request 
for the assignment of Channel 10 to Vail Mills, Van Curler Broadcasting 
Company contends that the addition of a second VHF station to the area 
might cause the demise of its UHF operation (Station WTRI) at Albany, 
as well as all UHF stations in the area and would result in the area re¬ 
ceiving only two television services instead of the five which could be re¬ 
ceived from the one VHF and four UHF channels presently allocated. 


1/ Station WTRI suspended operation on January 31, 1955, and has 
been authorized to remain silent until May 6, 1955, the expiration date 
of its construction permit. 
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Van Curler points out that out of approximately 366, 000 receivers in the 
area, only about 75, 000 are now equipped to receive UHF signals, but 
contends that with only one VHF station in the area (WRGB), some incen¬ 
tive exists for the public to purchase all-channel sets and UHF converters 
since the UHF stations can now obtain some of the network programs not 
carried by Station WRGB. Van Curler submits that if two VHF stations 
operate in the area, they would obtain affiliation agreements from the two 
major networks and would preempt all, or practically, all popular net¬ 
work programs, thereby destroying the public’s incentive to convert their 
receivers to UHF. Van Curler urges that the experience of UHF stations 
in other markets faced with competition from two UHF stations and the 
testimony of witnesses before the Senate Subcommittee on Communications 
at hearings on the UHF problem, bear out its contentions. It further urges 
that the assignment of Channel 10 to Vail Mills, a small unincorporated 
crossroads community of about 250 persons, would violate the fundamen¬ 
tal assignment principle of making channel assignments to principal com¬ 
munities as well as other assignment principles such as the requirement 
that main studios be located in the principal community to be served (Sec¬ 
tion 3. 613) and the requirement that the entire principal community to be 
served be provided with specified minimum field intensity signals (Section 
3. 685). Van Curler submits that although the Commission has assigned 
VHF channels to suburban communities near large cities, those cases are 
not precedents for the instant proposal since those assignments were made 
prior to the present plight of UHF stations in mixed markets and in¬ 
volved adjacent and well-populated suburbs of large cities with twice the 
population of the Tri-Cities combined. 

6. As an alternative to the proposal of Hudson Valley, Van Curler 
requests that the educational reservation in Albany be switched from UHF 
Channel 17 to VHF Channel 6 to effectuate deintermixture of VHF and UHF 
commercial assignments in the Albany-Schenectady-Troy area. It is 
urged that the area is ideal for deintermixture since, other than the VHF 
signals of Station WRGB on Channel 6, no other Grade A VHF signals 
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are receivable in the area - the nearest other VHF station being over 
70 miles distant. Van Curler urges, further, that substituting a UHF as¬ 
signment for the one VHF assignment in the area would place all com¬ 
mercial television stations in the area on an equal competitive basis; that 
it would better enable stations in the area to obtain network affiliations 
and advertising revenue; and that it would provide a ready-made and 
large audience for an educational station on a VHF assignment. 

7. To effectuate its counterproposal, Van Curler requests that 
General Electric Company be ordered to Show Cause why its authorization 
for Station WRGB should not be modified to specify operation on Channel 
17 in lieu of Channel 6, and that the State Education Department be ordered 
to show cause why its authorization for Station WTVZ should not be modi¬ 
fied to specify operation on Channel 6 in lieu of Channel 17. Van Curler 
asserts that moving VHF station WRGB to a UHF channel would break the 
monopolistic network position of the station and would cause no undue 
hardship to General Electric Company, since as an equipment manufac¬ 
turer, it has a large stake in the development of the UHF service. 

8. In its Opposition to the Hudson Valley proposal for Vail MiUs, 
Greylock-Broadcasting Company, permittee of Station WMGT-TV on UHF 
Channel 9 at North Adams, Massachusetts, states that Station WMGT-TV 
provides a Grade A signal over Albany, Schenectady, and Troy and that 
its expensive installation and operation on Mt. Greylock was undertaken 
with wide coverage in mind and in reliance on the fact that only one VHF 
channel was assigned to the entire region between Boston and Hartford 

to the east and Utica to the west. Greylock urges that the assignment 
of a second VHF channel to the Tri-City area would cause WMGT-TV 
and the three UHF stations in Albany to cease commercial operation, 
and similar arguments to those advanced by Van Curler in its opposing 
comments are advanced by Greylock to support its contention that UHF 
stations cannot survive the competition of two VHF stations in the same 
area. Greylock contends that the counterproposal of Van Curler for com¬ 
plete deintermixture of UHF and VHF commercial assignments in the 
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Tri-City area is to be preferred to the Hudson VaUey proposal, but doubts 
that the counterproposal would meet with Commission approval at this 
time. It contends that experience indicates that UHF stations may sur¬ 
vive competition from one VHF station but not two VHF stations. 

9. Walter C. Nelas supports the assignment of Channel 10 to Vail 
Mills and urges that this assignment would provide a second primary 
VHF service to the Tri-City area, which has an urbanized population 

of 415,170 persons; that there are in the hands of the public in this area 
more than 400, 000 VHF sets; that the assignment would represent a fair 
and equitable distribution of facilities; and that he plans to form a cor¬ 
poration for the purpose of making application for a station on Channel 10 
in the event the proposed assignment is adopted. He opposes the Van Cur¬ 
ler counterproposal for deintermixture in the area and contends that the 
shift of Station WRGB to UHF would render obsolete at least 288, 000 VHF- 
only sets; that in view of the existence of 125, 000 UHF receivers in the 
area the economic prospects of UHF appear reasonably good; that because 
of the interest of other parties in Channel 10, it cannot be assumed that 
either Station WROW-TV or Station WTRI would become the grantee on that 
assignment; and that the private economic interests of existing stations 
should not supersede the public interest. 

10. In response to the Order to Show Cause, the University of the 
State of New York states that it takes no position with respect to the mat¬ 
ters in issue in this proceeding and will abide by whatever disposition is 
made by the Commission. In its response to the Order to Show Cause, 
General Electric Company states that it opposes the shift of Station WRGB 
from VHF Channel 6 to UHF Channel 17. General Electric submits that 
this assignment is consistent with the objectives of the Sixth Report and 
that the interest of Van Curler in deleting this channel for commercial 
use is its own financial advancement rather than the public interest. Gen¬ 
eral Electric urges that it began operation more than 15 years ago; that 

it now serves over 400, 000 square miles; and that many people would be 
discommoded and subjected to additional expenditures in the area and in 


40 


312 


[311, 312] 

many communities far removed from the Tri-City area. General Electric 
contends that the 35% conversion for UHF in the area compares well to 
the 80% total set saturation after 15 years of service by WRGB, and repre¬ 
sents about the same size audience which WRGB had after 11 years of ex¬ 
perimental and commercial operation during which time the operating 
losses were seven times those of which WTRI complains. In order to 
give an estimate of the magnitude of the adjustments which would be nec¬ 
essary to shift channels as proposed by WTRI, General Electric cites the 
experience it underwent when it shifted from Channel 4 to Channel 6 in re¬ 
sponse to the Show Cause Order issued during the proceeding leading up 
to the Sixth Report and Order. 

11. We have carefully considered the facts and contentions thus far 
advanced by the parties in this proceeding with respect both to the above- 
described proposal of Hudson Valley and the counter-proposal of Van Cur¬ 
ler. It should be noted that the instant proceeding is a ”rule-making” pro¬ 
ceeding, which according to the definition of applicable statutes, constitutes 
agency process for the formulation, amendment or repeal of an agency 

statement of general or particular applicability and future effect, designed 

2 / 

to implement or prescribe policy in this field. — In short, we are, by 
this proceeding, attempting to arrive at a decision of future policy to be 
uniformly followed, wherever possible, in the effectuation of our Allo¬ 
cation Table for a nation-wide television system. 

12. The counter-proposals thus far advanced in this proceeding 

are closely similar, if not identical, in principle, to the other ”de-inter - 

3/ 

mixture” petitions currently being considered by the Commission. — It 
is obviously desirable, in the current state of things, to arrive at and 
maintain a uniform policy in the handling of petitions which not only seek 
to alleviate some of the difficulties being faced in the field of UHF television, 


2/ See Section 4 (c) of the Administrative Procedure Act. 

3 J Do. No. 11333 (Peoria, Ill.); Do. No. 11334 (Evansville, Ind.); 
Do. No. 11335 (Madison, Wis.); Do. No. 11336 (Hartford, Conn.). 
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but which involve fundamental problems possibly affecting the future 
scope and extent of our national television system. It is therefore appro¬ 
priate and necessary that any decision made here should, at least, have 
as its basis the consideration of information and data of the nature being 
called for in the other "de-intermixture proceedings. " We do not pres¬ 
ently have such data before us in the instant proceeding. 

13. We have therefore concluded that public interest, convenience, 
and necessity would be served by further rule-making proceedings in con¬ 
nection with the instant proposals and counter-proposals regarding the 
utilization of television channels in the Albany-Schenectady-Troy area. 

14. The Commission desires that further comments be submitted 
on petitioners' proposals and counter-proposals, and that the comments 
and data so filed in this further rule-making proceeding be directed to, 
among other things, the following matters: 

(a) The Grade A and Grade B contours of the stations pres¬ 
ently operating in the Albany-Schenectady-Troy area as well as the 
Grade A and Grade B contours of a VHF station operating as pro¬ 
posed on Channel 10 at Vail Mills, N. Y. 

(b) The estimated number of families in Albany-Schenectady- 
Troy and the surrounding areas residing within the service ranges 

of both operating and potential television stations in the Albany- 
Schenectady-Troy area. The information should specify the esti¬ 
mated number of families residing within the Grade A and Grade 
B contours of the stations and the estimated number of families be¬ 
yond the Grade B contours but capable of receiving a satisfactory 
signal. (The basis for indicating service beyond the Grade B con¬ 
tour should be specified.) 

(c) The estimated total number of television receivers in the 
Albany-Schenectady-Troy and the surrounding areas, including the 
percentage of sets capable of receiving UHF transmissions. This 
information should specify the number of sets within the Grade A 
and Grade B contours of the stations, and the number of sets beyond 
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the Grade B contour that receive satisfactory transmissions from the 
Albany-Schenectady-Troy area. 

(d) Insofar as data may be available, the estimated percentage of 
time that set owners within the Grade A and Grade B service area of the 
Albany-Schenectady-Troy area stations view VHF or UHF stations lo¬ 
cated outside this area, and the quality of the signal received. Informa¬ 
tion should also be submitted indicating the number and signal quality of 
any outside VHF or UHF services that may be expected to be received in 
the Albany-Schenectady-Troy and the surrounding areas in accordance 
with the present Assignment Table. 

(e) Data indicating whether, and to what extent, any areas and 
populations surrounding the Albany-Schenectady-Troy area would lose 
potential commercial television service in the event Channel 6 is reserved 
for education in the Albany-Schenectady-Troy area or is deleted. Infor¬ 
mation should also be submitted indicating what other services are re¬ 
ceived in such areas, and to what extent other services may be expected 
to be received under the present Assignment Table. 

(f) Information with respect to television network relations in the 
Albany-Schenectady-Troy area including complete information as to pres¬ 
ent and proposed network affiliations; the extent of network programs 
currently received in the Albany-Schenectady-Troy area on a regular 
basis; the terms of existing network contracts, including cancellation 
provisions; the prospects of UHF stations for continued network affilia¬ 
tion in the event; (1) another VHF channel is authorized in the area; (2) 
the existing commercial VHF Channel 6 in the area is retained; or (3) 

no commercial VHF channels are authorized in the Albany-Schenectady- 
Troy area; the availability of program material and advertiser support 
for UHF stations in these communities in the absence of network pro¬ 
grams; and information indicating the impact on future sales of UHF- 
equipped receivers and UHF conversions in the event the UHF stations 
curtail transmission of network programs. 
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15. Authority for the issuance of this Notice is contained in Sec¬ 
tions 4 (i), 301, 303 (c), (d), (f) and (r), and 307 (b) of the Communications 
Act of 1934, as amended. 

16. All interested parties desiring to submit their further comments 
with respect to petitioned proposal, in accordance with the foregoing, 
both in support and in opposition, may file with the Commission on or 
before May 20, 1955 further written statements or briefs setting forth 
their comments. Comments or briefs in reply to such original com¬ 
ments as may be filed should be submitted to the Commission within 10 
days from the last day for filing original comments or briefs. No addi¬ 
tional comments may be filed unless (1) specifically requested by the 
Commission, or (2) good cause for the filing of such additional comments 
is established. In accordance with Section 1. 764 of the Rules, an original 
and 14 copies of all statements, briefs, or comments should be submitted. 

17. The Commission believes that subsequent to the filing of such 
further written comments in this proceeding, an oral argument before the 
Commission en banc would assist the Commission in reaching its final de¬ 
termination. Accordingly, the Commission will specify in a subsequent 
Notice the time and place for such oral argument and the particular mat¬ 
ters to which the oral argument will be directed. 

FEDERAL COMMUNICATIONS COMMISSION 

/S/ Mary Jane Morris, Secretary 

Adopted: April 20, 1955 

Released: April 21, 1955 [Signed by above, mailed by April 21, 

1955, Mail & Files] 
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FURTHER COMMENTS OF PETITIONER HUDSON 
VALLEY BROADCASTING COMPANY, INC. 

Comes now Hudson Valley Broadcasting Company, Inc., petitioner 
in the above-entitled proceeding, and, by its attorneys, respectfully 
represents to the Commission as follows: 

1. On November 4, 1954, Hudson Valley petitioned the Commission 
for rule making proceedings to add Channel 10 to Vail Mills, New York. 
Such an assignment would result in a second VHF service for the Tri- 
Cities area of New York, encompassing Albany, Schenectady, and Troy. 

2. Petitioner Hudson Valley operates UHF station WROW-TV on 
Channel 41 in Albany, and is sustaining substantial operating deficits. 

The Van Curler Broadcasting Corporation holds a construction permit for 
the operation of UHF station WTRI on Channel 35 in Albany, but due to an 
unwillingness to continue to sustain further operating losses terminated 
its television broadcast service on January 31, 1955. Thus, the only two 
operating stations assigned to the Tri-Cities area are petitioner's Chan¬ 
nel 41 WROW-TV, and General Electric’s Channel 6 WRGB. 

3. On November 16, 1954, prior to its decision to leave the air, 
Van Curler filed with the Commission a counterproposal aimed at delet¬ 
ing the sole VHF facility from the area. On December 17, 1954, the 
Commission released a Notice of Proposed Rule Making (FCC 54-1545), 
inviting comments both as to petitioner’s proposal for the addition of a 
second VHF service to the area and as to Van Curler’s deintermixture 
proposal. Such comments were filed on January 31, 1955. Subsequently 
the Commission determined that further comments would be desirable. 

On April 21, 1955, a Notice of Further Rule Making was released (FCC 
55-492), inviting further comments regarding this proceeding. 

356 4. The Commission set forth certain specific matters regarding 
which it is desirous of receiving data and comments. The Engineering 
Exhibit attached hereto contains the information requested in paragraph 
14 (a), (b) and (d) of the Commission’s Notice of Further Rule Making. 
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Additionally, conversion data in response to paragraph 14 (c) is appended 
hereto as Exhibit A. These documents should be considered in conjunc¬ 
tion herewith. However, one subject set forth in the Notice of Further 
Rule Making shall be treated herein rather than in the appended Engineer¬ 
ing Exhibit and conversion data. This subject concerns the ramifications 
of the proposals and counterproposals in this proceeding regarding net¬ 
work affiliations in the area, in response to paragraph 14 (f). 

5. As has been noted supra , only two television stations are cur¬ 
rently operating in the Tri-Cities area. WRGB, operating on Channel 6, 
has a tremendous competitive advantage over WROW-TV, which utilizes 
Channel 41. Owing to its greater coverage and the limited number of UHF 
conversions in the area, WRGB occupies a strongly dominant position. It 
has a basic affiliation agreement with NBC. Additionally, it has first 
choice on CBS programming, receiving programs from that network on a 
per program basis rather than pursuant to formal contractual agreement. 
WRGB also carries certain ABC and DuMont programs. 

6. Petitioners station WROW-TV, the only other operating station 
in the Tri-Cities area, has a basic two-year affiliation agreement with 
ABC. This contract, which will expire on October 1, 1955, could have 
been terminated by either party on twelve months T notice. Additionally, 
WROW-TV has a one year limited alternate affiliation agreement with 
CBS, pursuant to which it can obtain certain CBS programs which are 
not telecast by WRGB. This contract has a 90-day cancellation provi¬ 
sion, and is not automatically renewable. WROW-TV's contract with 
DuMont has been cancelled, and it has carried no DuMont programs since 
1954. 

7. Thus, the two operating stations in the area now present a con¬ 
siderable number of network programs on a regular basis. WRGB carries 

357 principally NBC shows, and also presents certain selected CBS, 

ABC, and DuMont Programs. WROW-TV has its network programming 
approximately evenly split between ABC shows and "overflow" CBS pres¬ 
entations which are not carried by WRGB. 
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8. The addition of a second VHF channel to the area would have 
little real effect on the sole operating UHF station in the area. Petitioner 
operates the only Tri-Cities UHF station which is inoperation, and would 
become an applicant for the VHF facility. However, the effect on the area’s 
competitive situation would be extensive. If two VHF stations were in op¬ 
eration in the area, rather than the present single VHF and single UHF, 

a far more healthy competitive situation would result. WRGB would lose 
its complete dominance, and would become instead one of two equal facil¬ 
ities. Doubtless, two of the leading networks would each have a basic 
affiliation agreement with one of the VHF stations. Should WROW-TV 
be unsuccessful in obtaining the VHF facility, it contemplates the construc¬ 
tion of a satellite operation and a continuation of its UHF activities, un¬ 
doubtedly affiliating with the third major network. If WROW-TV were 
successful in obtaining Channel 10, the way would be clear for either 
of the other two holders of UHF construction permits in the Albany area 
to go on the air as the area T s third television station. While neither 
Van Curler (Channel 35 ) nor the Patroon Broadcasting Company (Chan¬ 
nel 23) presently operates a station, the removal of WRGB from its dom¬ 
inant position could provide the impetus for those UHF permittees to go 
on the air and make use of the franchises which the Commission has seen 
fit to grant them. 

9. It would seem highly undesirable merely to maintain the status 
quo in the Tri-Cities area, in view of WRGB T s present dominance in the 
market. Quite naturally, networks and advertisers are vitally interested 
in the question of coverage, and as long as WRGB retains a large cover¬ 
age advantage over its competitors, then any competing UHF station must 
remain at a marked competitive disadvantage. Thus, as long as WRGB 
can select its programs from all four networks, and leave only certain 
programs for WROW-TV or either of the other two UHF permittees which 

could conceivably operate in the future, it is clear that UHF cannot 
be successful as presently operated. WRGB’s selection of the best pro¬ 
grams retards conversion; retarded conversion retards acceptance of 


358 


47 


359 


[358, 359] 

UHF; retarded acceptance of UHF permits WRGB to have its pick of pro¬ 
grams. This proverbial ’’vicious cycle” will undoubtedly continue to exist 
as long as WRGB’s dominance as the area’s sole VHF continues to exist. 
This is attested by the fact that WROW-TV, which is WRGB’s sole compe¬ 
titor and as such has access to certain programs of two networks, is cur¬ 
rently losing in excess of $20, 000 per month. 

10. It seems unquestionable that the maximum number of competing 
stations would result if Van Curler’s proposed deintermixture plan were 
adopted. In such a case, all four commercial channels assigned to the 
area would be in the UHF band. Van Curler magnanimously contends in 
urging deintermixture that if Channel 6 were taken from WRGB, then it 
might decide to return to the air. This, Van Curler urges, would be in 
the public interest. However, ’’public interest” is not determined solely 
on the basis of the number of stations in competition. In fact, the converse 
may well be true, for petitioner submits that the Tri-Cities market could 
not economically support four UHF stations. Analysis makes it clear that 
Van Curler is conveniently equating the public interest with its own. 

11. Van Curler frequently refers to the Tri-Cities area as a ’’pre¬ 
dominantly UHF” market. This is true only in theory; not in fact. Only 
two stations are currently in operation in the area; one is VHF and one 

is UHF. The VHF station began commercial operations approximately 
six years prior to the time in October of 1953 when petitioner’s WROW-TV 
went on the air as the area’s second television station. Thus, the conver¬ 
sion problem to be faced was enormous. The public had invested millions 
of dollars in VHF receivers. Van Curler would have this investment made 
worthless (in the absence of considerable expenditures for conversion) by 
deleting a long-established VHF facility. Today, after a year and a half 
of WROW-TV’s UHF operation, during a part of which WTRI also was in 
operation on Channel 35, only about 50% of the sets in the area are equip¬ 
ped to receive UHF. 

12. Like Van Curler, petitioner Hudson Valley has a UHF construc¬ 
tion permit. There is one large difference between the two permittees, 


48 


[359] 

however: Hudson Valley continues to operate its station despite consid¬ 
erable losses, while Van Curler has elected to leave the air. Hudson 
Valley, despite being the sole UHF in competition with a sole VHF, does 
not urge deintermixture. Hudson VaUey is compelled to the conclusion 
that the public interest will be best served by the addition of a second 
VHF facility in the area, rather than by a reduction in the present serv¬ 
ice and by compelling a majority of the set owners to convert to UHF. 
Petitioner would be only one of several applicants for Channel 10, and 
could well not obtain a grant. However, the public interest must be 
placed above selfish interests, and thus it is urged that the available 
Channel 10 be added to the area. 

13. The Commissions Notice of Further Rule Making also in¬ 
quires into the effect upon UHF stations and UHF set sales and conversions 
should there be an absence of network programs being broadcast over UHF. 
In considering this question, two axiomatic facts must be borne in mind: 

(a) a station which is not in operation cannot broadcast network programs, 
and (b) a network can only alter its relationship with an operating station 
in accordance with the terms of their contract. 

14. If no UHF station in the area had network programming, it is 
unquestionable that UHF would not long survive. The incentive to con¬ 
vert would be removed, for stations in a market such as the Albany mar¬ 
ket simply could not produce programs which could compete successfully 
with the network programs which are available. Additionally, of course, 
the inferior coverage of UHF would have little appeal to advertisers. In 
this connection, however, it must be remembered that WROW-TV, cur¬ 
rently carrying certain programs of two networks, is nonetheless pres¬ 
ently sustaining heavyoperating deficits. Similarly, future sales of UHF- 
equipped receivers and of UHF conversions would in aU probability reach 
a standstill in the absence of network programming on UHF. However, 
this subject is purely academic, for, even if the status quo is maintained, 
certain network programs wiU still be available to UHF although WRGB T s 
dominant position as the area’s sole VHF facility would be perpetuated. 
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^ 360 15. It seems clear that whatever disposition the Commission should 

make of this proceeding, it should not merely maintain the status quo and 
* continue WRGB’s highly undesirable dominance in the Tri-Cities area. For 

the reasons hereinbefore stated, petitioner Hudson Valley submits that 
” considerations of the public interest dictate the addition of a second VHF 

service to the Capital City area of Albany, Schenectady, and Troy, New 
York. 

Respectfully submitted, 

HUDSON VALLEY BROADCASTING, INC. 

By D M. Patrick 

HOGAN & HARTSON 

; 810 Colorado Building 

Washington 5, D. C. 

Its Attorneys 

May 20, 1955 

* * $ $ $ * $ 


EXHIBIT A 

362 Conversion Data in the Tri-Cities Area 

In February, 1955, the Audience Research Bureau stated that 51% 
of the homes in Albany, Schenectady, and Troy were equipped to receive 
signals from UHF transmitters. During the same months, C.E. Hooper, 
Inc. reflected that 49% of the homes were so equipped. 

There are approximately 275, 000 VHF sets within the coverage area 
of WROW-TV. Additionally, some 100, 000 VHF sets located beyond 
WROW-TV’s coverage area can receive WRGB. 

Hudson Valley has no available means of breaking down set statistics 
between WROW-TV’s Grade A and Grade B contours. In March of 1955 
alone, station WRGB (which constantly tabulates distributors’ sales) re¬ 
ported a monthly total of 3,000 all-channel sets sold, with an additional 
2, 000 UHF convertors installed. 
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The April, 1955, issue of Television Magazine estimates that 
118, 560 converted or all-channel sets are currently receiving WROW- 
TV’s signal on Channel 41. 

An extensive survey conducted by Hudson Valley in response to the 
Commission's request for information reveals that a grand total of 
143, 734 sets in the Albany-Schenectady-Troy area are equipped for UHF. 
This total breaks down to source as follows: 

(a) number of all-channel sets or convertors sold 

by wholesale set distributors.118,163 


(b) number of convertors sold by wholesale 

parts distributors . 19,796 

(c) number of all-channel sets or convertors 
sold by local outlets of national chains or 

sold by mail order houses. 5, 938 

Total sets equipped for UHF: 143, 734 


363 ENGINEERING EXHIBIT 

DOCKET 11238 

Hudson Valley Broadcasting Co., Inc., Albany, New York 

Frank H. McIntosh, Consulting Radio Engineer 
777 Fourteenth St., N.W. 

Washington 5, D. C. 


******* 

365 This Engineering Exhibit has been prepared for Hudson Valley 

Broadcasting Co., Inc., licensee of WROW-TV, an existing UHF Tele¬ 
vision Station in Albany, New York. This report contains data requested 
by the Federal Communications Commission in Docket 11238. 
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In order to prepare a reasonable presentation of existing and po¬ 
tential television operations in the Albany area, this report limits the 
analysis to Grade A and B contours and is consistent with the Commis¬ 
sion’s rules and regulations concerning television stations. 

The existing station contours contained in this report are based on 
data filed with the FCC in applications for Construction Permits. The 
contours for applicants and Construction Permit grantees are also those 
shown in FCC files. The contours for potential UHF operations in the 
area are based on 250 kw power and 500 foot average antenna height. 

This power and height are approximately the same as that of many exist¬ 
ing UHF stations and presents a reasonable picture of the theoretical con¬ 
tours that can be expected from small market UHF stations. There fol¬ 
lows a tabulation of the estimated population and area within the Grade A 
and Grade B service areas of operating stations in Albany and the 
proposed Channel 10 station in Vail Mills. 

WRGB Present Operation Channel 6: 


93 kw 1,020 ft. 


Grade A 


Persons 

Families 

Area 

WROW-TV Present Operation 
269 kw 650 ft. 


794, 953 
264, 984 
4, 009 sq. 
Channel 41: 
Grade A 


mi. 


Grade B 
1,448,683 
496,228 
14,442 sq. mi. 

Grade B 


Persons 

Families 

Area 

Vail Mills Proposed Operation 
316 kw 1,000 ft. 


555, 329 
185,110 
1, 643 sq. mi. 
Channel 10: 

Grade A 


Persons 

Families 

Area 


842, 752 
280, 917 

6, 373 sq. mi. 


687, 914 
229, 305 

4,121 sq. mi. 

Grade B 
1,187, 686 
395, 895 
12, 363 sq. mi. 
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Population and area in Vail Mills Channel 10 
Grade A white area considering existing 
Grade A services. Figure 2 
Persons 
Families 
Area 


61,439 
20,479 

2, 216 sq. mi. 


Population and area in Vail Mills Channel 10 Grade 

Grade A white area considering existing and potential Grade A 

services. Figure 4. 

persons 1,463 

Families 488 

Area 697 sq. mi. 

Population and area in Vail Mills Channel 10 
Grade B white area considering existing and potential Grade B 
services. Figures 3 and 5. 

Persons 765 

Families 255 

Area 274 sq. mi. 


Population and area in WRGB Channel 6 

Grade A white area considering existing Grade A services, Figure 6. 
Persons 121,284 

Families 40,428 

Area l,220 sq. mi. 


Population and area in WRGB Channel 6 

Grade B white area considering existing Grade B services. Figure 7. 


Persons 

Families 

Area 


15, 020 
5, 007 

1,163 sq. mi. 


The estimated number of families residing within the pertinent con¬ 
tours was derived by counting the population by minor civil divisions and 
dividing by 3. 0 which is the average number of persons per occupied dwel¬ 
ling in New York. The population is based on 1950 U.S. Census. 


BEST COPY 


from the origin 




DOCKET 11238, ALBANY, NEW YORK 


PRESENT WRGB fc WROW-TV PLUS PROPOSED 
VAIL MILLS CHANNEL 10 GRADE A CONTOURS 
SHOVING EXISTING GRADE A SERVICES IN 
THE ALBANY AREA. 
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[Received May 20, 1955, FCC] 

In the Matter of ) 

Amendment of Section 3. 606 of the ) 

Commission’s Rules and Regulations ) 

Governing Television Broadcast ) 

Stations (Vail Mills, New York,— ) 

Albany-Schenectady-Troy). ) 


COMMENTS OF VAN CURLER ON NOTICE 
OF FURTHER RULE-MAKING 

Van Curler Broadcasting Corporation (WTRI) submits herewith its 
comments in response to the Commission’s ’’Notice of Further Rule Mak¬ 
ing” adopted April 20, 1955. 

A. Preliminary Statement 

1. Van Curler has opposed the plan to allocate Channel 10 to Vail 
Mills, New York, and has supported instead a counter-proposal which 
would result in commercial de-intermixture of the market. 

2. Both Van Curler, and its 50 percent owner, Troy Broadcasting 
Company (WTRY, Troy) have long sought authority to operate a television 
station in the Albany-Troy-Schenectady market which could compete on 
reasonably equal terms with WRGB, the one VHF station in the market. 

3. Both Van Curler and Troy Broadcasting filed applications for 
Channel 9 in 1948 which was then allocated to the area. (FCC Do. No. 

8940, et al.) These applications were, howqver, caught in the 1948 freeze. 

4. On August 26, 1949, after the Commission proposed to delete 
all of the VHF channels allocated to the area except one, Troy Broadcast 
petitioned the Commission to allocate Channel 10 to Albany-Schenectady- 
Troy (Do. No. 8736, et al.). In hopes that Channel 10 would be allocated 
to the area, Troy Broadcasting purchased a Channel 10 transmitter from 
General Electric early in 1952. The Sixth Report and Order, however, 
did not allocate Channel 10 to the area. 

377 5. In April of 1952, Troy Broadcasting discovered that it might be 

possible to allocate Channel 10 to a small triangular area near Broadalbin, 
New York. Vail Mills, which was about a mile away, was not considered 
because it had no post office. A subsequent study in September of 1952 



r AVAILABLE 

al bound volume 



resulted in the rejection of Broadalbin because it was less than 170 miles 
from the transmitter site of WJAR-TV, and because it was less than 15 
miles from Gloversville and Amsterdam, both of which had UHF assign¬ 
ments. Northville, New York, about 35 miles northwest of Schenectady 
and 45 miles from Albany, was then selected because it did not present 
these difficulties. However, Northville was later rejected because, ac¬ 
cording to W. W. Carter, General Manager of Troy Broadcasting in a 
letter, dated September 23, 1952, "We have discussed this with Colonel 
Wilder and feel that a distance of 45 miles from Albany is too far, not 
only from the standpoint of economical operation but from the acceptance 
of that location by CBS. " (Ex. 3, FCC Do. 11243) 

6. In late spring of 1953, after a merger of Van Curler and Troy 
Broadcasting, the Commission granted Van Curler a construction permit 
for a new television station on UHF Channel 35. Having attempted with¬ 
out success to secure the allocation of Channel 10 to the tri-cities, and 
believing that CBS would not affiliate with a VHF station as far away from 
the tri-cities as Vail Mills, Van Curler put its money into UHF. It has 
invested approximately $520, 000 in the physical plant and has sustained 
more than $440, 000 in operating losses. According to the attached affi¬ 
davit of Richard B. Wheeler (Ex. 4), if Channel 10 is allocated to the 
area, none of the UHF stations will have much chance of securing network 
programs because WRGB would retain its NBC affiliation, CBS has now 
indicated its desire to affiliate with a Vail Mills station, and ABC would 
378 attempt to secure as much time on the two VHF stations as possible. 

As the Commission stated to the Potter Committe, "the securing of a 
substantial amount of network and similar programming [ is] a prerequi¬ 
site to successful station operation . . . [ N] etwork programming is 
admittedly of crucial importance to profitable station operation at the 
present stage of development. . . " 

1 / Preliminary Report of the Federal Communications Commission to the 
Senate Interstate and Foreign Commerce Committee with Respect to UHF- 
VHF and Television Network Problems (FCC 55-314, pp. 2,5). 
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7. Thus, if Channel 10 is allocated to Vail Mills, none of the exist¬ 
ing commercial UHF stations in the area (WTRI, WROW-TV, WMGT) 
will survive, the outstanding construction permit for another commercial 
UHF station, WPTR-TV, will not be utilized, and the UHF frequencies 
presently allocated to the neighboring communities of Gloversville, Ams¬ 
terdam and Glens Falls will go to waste. The public’s investment in UHF 
receivers and converters, and the UHF permittees’ investments in plant 
and equipment will be for naught. 

8. If Channel 10 is not allocated to the area, the prospects for the 
continued operation of the UHF stations are much brighter. During the 
eleven months of operation of WTRI, its monthly revenues increased 
from a low of about $2600 (March, 1954) to a high of about $26, 000 (De¬ 
cember, 1955). By February of 1955, conversions to UHF in the tri¬ 
cities had reached 51 percent of the total sets according to a survey by 
the American Research Bureau. Consequently, absent Channel 10, there 
is reason to believe that the UHF stations in the area have a chance of 
eventually operating successfully. Van Curler hereby represents that if 
the Commission rejects the Vail Mills proposal, and if Van Curler is able 
to secure a sufficient number of network programs as a result, it will 
place WTRI back on the air, increase its power to a million watts, and 
provide for the financing of UHF conversions on an installment payment 

379 plan (See Ex. 6). Van Curler has already attempted to negotiate an 

agreement with ABC on this basis. (Ex. 6) While Van Curler’s offer 
was not accepted (Ex. 7), Van Curler believes that it will ultimately se¬ 
cure sufficient network programs to warrant resumption of operations if 

Channel 10 is not allocated to the area. 

****** 

384 C. Public Response to Various Proposals 

10. On the last day of WTRI’s operation, January 31, 1955, its 
viewers were told of the reasons for its leaving the air and urged to write 
to the Federal Communications Commission protesting the allocation of 
Channel 10 to Vail Mills (See attachments to ’’Reply of Petitioner Hudson 
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Valley Broadcasting Company, Inc. TT , dated February 10, 1955). A letter 
was mailed on January 27, 1955 by WTRI to the many servicemen in the 
area urging them to protest Channel 10 (Ibid.). Since that time, WTRI 
has attempted to respond to the many inquiries from the public, but has 
been able to do little else because its station was off the air and practically 
all of its staff disbanded. 

11. News stories, describing the various proposals, have appeared 
in the local papers. In addition, editorials on the subject were printed in 
several newspapers (See Exhibits A and B to ’’Reply Comments of Van 
Curler Broadcasting Corporation” dated February 10, 1955). Servicemen 
organized meetings to protest Channel 10, sent out circulars, and placed 
ads and sample petitions objecting to Channel 10 in the local press. Peti¬ 
tions were circulated by interested viewers in various factories, offices 
and residential neighborhoods throughout the area. 

12. Hudson Valley Broadcasting Company, Inc. to secure support 
for its Channel 10 proposal, asked local business and civic leaders to 
write the Commission requesting the addition of Channel 10 (See attach¬ 
ment to ’’Comments on Proposed Rule Making” filed by Hudson Valley on 
January 31, 1955). In addition, a dinner at which Lowell Thomas spoke 
was held for various community leaders (See Ex. C. to ’’Reply Comments 
of Van Curler Broadcasting Corporation”, dated February 10, 1955). At 
that dinner, the community leaders were requested to write to the Com¬ 
mission in support of Channel 10. 

385 13. Van Curler has had a tabulation made of the resulting commu¬ 

nications sent to the Commission and appearing in this docket (Do. No. 
11238). This tabulation is attached hereto and labeled Exhibit 5. It indi¬ 
cates overwhelming opposition to the addition of Channel 10. The vote so 
far is 13,115 against Channel 10 to 184 for Channel 10.—^ 


7/ One category of response tabulated by those making the count as 
against Channel 10 (’’against transfer of CBS contract” - 928) has been 
excluded from the final vote shown here. See Exhibit 5. 





14. Responses for and against Van Curler’s de-intermixture pro¬ 
posal were also tabulated. The vote here was 23 in favor and 117 against 
(See Ex. 5). 

Conclusions 

15. From the information submitted with these comments, the 
following conclusions appear justified: 

Channel 10 Proposal 

a. If Channel 10 is allocated, there will be inadequate network 
programming to support any of the three existing UHF stations serving 
the area (WTRI, WROW-TV, and WMGT). In addition, it is improbable 
that the four additional commercial UHF channels allocated to the area 
(Albany (WPTR-TV), Gloversville, Amsterdam, Glens Falls) will ever 
be utilized. Consequently, at least seven commercial UHF channels will 
be wasted. 

b. The service to Albany, Troy and Schenectady, provided by a 
Channel 10 station at Vail Mills using maximum height and power would 
probably be substantially inferior to that provided by the existing UHF 
stations because Vail Mills lies 35 miles from Albany and Troy and 20 
miles from Schenectady, and because a significant portion of each of the 
three cities would be in a shadow caused by hills and mountains between 
Vail Mills and the three cities. 

386 c. Grade A service which can now be provided to a significant 

portion of the areas in the neighborhood of the Tri-Cities by the existing 
UHF stations (WTRI, WROW-TV and WMGT) would not be provided by a 
Vail Mills station even if operated at maximum height and power. 

d. While service would be provided by a Vail Mills station at max¬ 
imum height and power to areas to the west of the Tri-Cities which are 
not presently served by the Tri-City stations, those areas already receive 
service from other stations including WKTV, Utica, WSYR-TV, Syracue, 
WHEN-TV, Syracuse, WNBF-TV, Binghamton, and WCNY-TV, Carthage. 

e. The viewers of the area who have expressed their views to the 
Commission are overwhelmingly opposed (13,115 to 184) to the allocation 
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of Channel 10 to Vail Mills. Millions of dollars of the money they have 
invested in UHF sets and converters would be wasted if Channel 10 were 
allocated. 

De-Intermixture Proposal 

a. De-intermixture of the commercial channels would place all the 
stations on relatively equal competitive footing. It would assure the sur¬ 
vival of at least three and probably all four of the existing commercial 
stations (WRGB, WTRI, WROW-TV, WMGT) serving the area. In addition, 
it would permit the use of the four presently unutilized commercial UHF 
channels at some future date when the requisite economic support and 
program material became available. 

b. The tri-city area presents an optimum situation for commercial 
de-intermixture. Only one commercial VHF channel (Channel 6, WRGB) 
is allocated to the Tri-Cities. The entire Grade A UHF service area is 
presently without Grade A VHF service from any other channel. The 
areas on the outer fringes of WRGB’s present service area which might 
lose commercial service from WRGB if it were a UHF station are already 
served by other stations. 

387 c. The Grade A service area provided by WRGB as a UHF station 

would probably be larger than that presently provided by its operation as 
a VHF station. 

d. The majority of the set viewers of the area who have written 
the Commission expressing their views are opposed to the de-intermixture 
proposal (117 to 23). About half of the viewers who live within the heavily 
populated Grade A service contour of WTRI, and about 70 percent who 
reside within the more sparsely populated areas outside that area but 
within WTRI’s Grade B contour, would be required to purchase UHF sets 
or converters in order to continue receiving commercial service. How¬ 
ever, if WRGB were permitted to use both a VHF channel and a UHF chan¬ 
nel for a period of time during which most viewers would be buying new 
sets anyway, this hardship could be substantially minimized. 
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Status Quo 

a. If the present allocation plan for the Tri-Cities were retained 
without change, sufficient network programs could probably be obtained 
eventually to support not only the VHF station, but also at least two of 
the three existing UHF stations (WTRI, WROW-TV and WMGT). Indeed, 

if WRGB restricted itself to one network instead of monopolizing programs 
from NBC, CBS and ABC, the success of the two tri-city UHF stations 
would be assured. 

b. If the Channel 10 proposal is denied, Van Curler believes that 
it can ultimately secure sufficient network programs to justify reopening 
WTRI. In that event, Van Curler will increase WTRrs power to a million 
watts, will provide for the financing of UHF conversions on an installment 
payment basis, and will generally promote UHF conversions to the best 
of its ability. With substantially all the area converted to UHF, the two 

388 other existing UHF stations (WROW-TV and WMGT) should be able 

to continue in operation. Moreover, some of the four other commercial 
UHF channels in the area now not utilized could be put to use at a future 
date when the requisite economic support and program material became 
available. 

c. The majority of the set viewers of the area who have expressed 
their views to the Commission appear to favor the retention of the present 
allocation plan. Those having UHF converters would still receive service 
from UHF stations. Those without converters would still receive service 
from WRGB. 

Respectfully submitted, 

Van Curler Broadcasting Corporation 

Dated May 20, 1955 

By Paul A. Porter 
Its Attorneys 
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APPENDIX C 

FCC DOCKET NO. 11238 
VAN CURLER BROADCASTING CORPORATION 


REQUIREMENTS UNDER SECTION 14(D) OF HOTICE OF FURTHER RULE MAKING 


Insofar as data may be available, the estimated percentage of time that set owners within 
the Grade A and 6rade B service area of the A1bany-Schenectady-Troy area stations view 
VHF or UHF stations located outside this area, and the quality of the signal received. 
Information should also be submitted indicating the number and signal quality of any 
outside VHF or services that may be expected to be received in the A1bany-Schenectady- 
Troy and the surrounding areas in accordance with the present Assignment Table. 


STATIONS CONSIDERED 


WRGB 

WR6B 

WRGB 

WTRI 

WTRI 

WROW-TV 

WMGT 

WTVZ 

WPTR-TV 

WN3F-TY 

WCNY-TY 

WKNY-TV 

WRCA-TY 

WPIX-TV 

WIRI 

WSYR-TV 

WHEN-TV 

WKTV 

W ICC-TV 

Ch.3 app. 

WGTH-TY 

WKNB-TV 

WNHC-TV 

WATR-TV 

WHYN-TV 

WWLP 

WWOR-TV 

WAAB-TV 

WBZ-TV 

Ch.5 app, 

WMVT 

WMTW 

WMUR-TV 


Schenectady, N. Y. 

Schenectady, N. Y- 
Schenectady, N. Y. 

Albany, N. Y. 

Albany, N. Y. 

Albany, N. Y. 

North Adams (Pittsfield), Mass. 
Albany, N. Y. 

Albany, N. Y. 

Binghamton, N. Y. 

Carthage, N. Y. 

Poughkeepsie, Nc Y. 

New York, N. Y. 

New York, N. Y. 

Plattsburg. N. Y. 

Syracuse, N. Y. 

Syracuse, N. Y. 

Utica, N. Y. 

Bridgeport, Conn. 

Hartford, Conn. 

Hartford, Conn. 

New Britain. Conn. 

New Haven., Conn. 

Waterbury, Conn* 

Northampton, Mass. 

Springfield, Mass. 

Worcester, Mass. 

Worcester, Mass, i 
Boston, Mass. 

Boston. Mass. 

Montpelier^ Ver, 

Poland Springs (Mt.Washington), Me. 
Manchester, N. H. 


•Representative of Channel2-6 
**Representative of Channels 7-13 


MAPS ATTACHED: Figure 6 - Grade A contours 

Figure 7 - Grade B contours 
Figure 8 - Grade C contours 


Craven, Lohnes& Culver 


May 1955 


CHANNEL 

ERP 

ANTENNA HEI 

6 

93 kw 

1020 ft. 

17 

1000 

1020 

17 

1000 

2000 

35 

162 

994 

35 

1000 

994 

41 

269 

449 

19 

115 

2116 

17 

205 

1410 

23 

257 

1010 

12 

83 

1205 

7 

174 

725 

21 

46.5 

623 

4* 

25.7 

1445 

1 1** 

100 

1405 

5 

20 

1205 

3 

100 

1000 

8 

190 

958 

13 

186.8 

790 

43 

183 

698 

3 

100 

917 

18 

163 

640 

30 

453 

750 

8 

316 

720 

53 

245 

800 

36 

143 

995 

61 

150 

704 

14 

16.2 

810 

2C 

74. 1 

824 

4 

100 

470 

5 

100 

1000 

3 

18.3 

2713 

8 

105 

3817 

9 

1 12 

1027 
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WTRI EXHIBIT 4 


In the Matter of ) 

Amendment of Section 3. 606, ) 

Table of Assignments, Rules ) 

Governing Television Broadcast ) 
Stations ) 


AFFIDAVIT OF RICHARD B. WHEELER 
This affidavit is given in response to paragraph 14(f) of the FCC’s 
Notice of Further Rule Making, Docket No. 11283 regarding information 
with respect to television in the Albany-Troy-Schenectady area. Para¬ 
graph 14(f) is as follows: 

” (f) Information with respect to television network relations 
in the Albany-Schenectady-Troy area including complete information as 
to present and proposed network affiliations; the extent of network pro¬ 
grams currently received in the Albany-Schenectady-Troy area on a reg¬ 
ular basis; the terms of existing network contracts, including cancellation 
provisions; the prospects of UHF stations for continued network affiliation 
in the event: (1) another VHF channel is authorized in the area: (2) the 
existing commercial VHF Channel 6 in the area is retained; or (3) no 
commercial VHF channels are authorized in the Albany-Schenectady- 
Troy area; the availability of program material and advertiser support for 
UHF stations in tlT&se communities in the absence of network programs; 
and information indicating the impact on future sales of UHF-equipped 
receivers and UHF conversions in the event the UHF stations curtail 
transmission of network programs. ” 

I. NETWORK AFFILIATION 

I have been informed by the National Broadcasting Company that 
WRGB has a basic network affiliation agreement with NBC. This contract 
is for a period of two years beginning January 1, 1955. I am informed 
and believe that WRGB has no formal contract with the other networks 
although the CBS Rate Card lists WRGB as a Basic Supplementary Station. 
However, based on the programs actually carried by WRGB, there seems 
to be a working agreement whereby WRGB takes those programs offered 
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by CBS and ABC for which it can clear time. The effect is to give WRGB 
first call on all commercial programs from NBC, CBS and ABC. 

431 WROW-TV has a secondary contract with the American Broadcasting 

Company. This contract is for the duration of two years beginning Octo¬ 
ber 1, 1953, and is cancellable upon 90 days’ notice by either party. 

Under the terms of this agreement WROW-TV receives those ABC-TV 
programs not broadcast on WRGB that advertisers order placed on WROW- 
TV. WROW-TV also has a Limited Alternate Affiliation Agreement with 
the Columbia Broadcasting System. This contract is for the duration of 
one year beginning February 1, 1955 and is subject to 90 days’ cancella¬ 
tion by either party. Under the terms of this contract WROW-TV is the 
alternate to WRGB and may carry any CBS-TV commercial program 
ordered by the advertiser for this market and not placed on WRGB. 

It is my understanding that WMGT, North Adams, Massachusetts, 
has a basic affiliation agreement with the DuMont Network which provides 
that any commercial program ordered from the DuMont Network for the 
Albany-Troy-Schenectady area will be placed on WMGT. I believe this 
contract is subject to the usual six months’ concellation notice. 

WTRI has no affiliation contract with any network. Although it has 
attempted to secure an affiliation with each of the four networks, particu¬ 
larly CBS and ABC, it has been unsuccessful in doing so. Its most recent 
efforts resulted in the offer of only three programs: two half-hour pro- 
grams from ABC and one half-hour program from NBC. 

II. NETWORK PROGRAMS NOW RECEIVED 

The Albany-Troy-Schenectady area is now provided with network 
service from all four networks. The majority of the network programs 
are provided by WRGB which has working agreements with the major net¬ 
works. An analysis of the WRGB program schedule for April 1955 reveals 
that approximately 63% of its time is devoted to commercial network pro¬ 
grams and 2. 8% to sustaining network programs. Of this, most of the 
programs are from NBC and CBS. With its basic affiliation with NBC, 
WRGB naturally favors NBC programs. Consequently WRGB carried 
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approximately 68% of the total NBC commercial schedule in April 1955 
with approximately 12% of these programs being broadcast at a delayed 
time. Approximately 36% of the CBS commercial schedule were carried 
by WRGB and approximately 36% of these (36% of 36%) were dealyed 
broadcasts. In April 1955, WRGB only carried 4.6% of the ABC commer¬ 
cial programs which represented 3 half-hour programs per week. Of 
these, one program was live, the other two were delayed. 

The high percentage of delayed programs on WRGB has been a dis¬ 
tinct dis-service to the viewers of the Albany-Troy-Schenectady area. 

For example, the Ed Sullivan Show, a popular variety show including 
notes of current interest which CBS Television broadcasts at 8 P.M. on 
432 Sunday, is presented at 8 P.M. on Friday nights by WRGB. This 

program is almost three weeks old by the time it is viewed in Albany. 
When Ed Sullivan had a special Christmas show in 1954, it looked ridicu¬ 
lous three weeks late on WRGB. This is typical of the program service 
rendered by WRGB. WRGB has the option of carrying two NBC programs 
live from 8:00 - 9:00 on Friday night instead of the Ed Sullivan Show. If 
WRGB refused the Ed Sullivan Show along with the other CBS programs 
and confined its schedule to NBC programming, it would have forced the 
CBS and ABC programs over to the UHF stations. Had this happened in 
Albany, as in Milwaukee and Norfolk, the rate of conversion would have 
been much greater and consequently the economic structure of the UHF 
stations would have been considerably more secure. This would have 
relieved any pressure that developed to add a VHF channel to the area. 

In April 1955, WROW-TV carried a combination of ABC and CBS 
programs. It broadcasted approximately 41% of the total ABC commer¬ 
cial programs, approximately 28% of which were on a delayed basis, and 
approximately 13% of the CBS commercial program schedule, all of 
which, with one exception, were carried at the same time as they origi¬ 
nated on the network. To the best of my knowledge, the only commercial 
DuMont program which is broadcast in the Albany-Troy-Schenectady area 
is Bishop Sheen from WMGT. 


[432, 433] 
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III. PROSPECTS OF UHF STATIONS FOR 
CONTINUED NETWORK AFFILIATIONS. 

The addition of another VHF station in the Albany-Troy-Schenectady 
area would destroy any prospect for network affiliations for UHF stations. 
As Doctor Stanton, president of CBS, testified in FCC Docket No. 11243, 
the Columbia Broadcasting System would give a basic television contract 
to WRGB or to the licensee of a VHF station operating on Channel 10 in 
Vail Mills. WRGB would, however, probably continue its basic affiliation 
with NBC. American Broadcasting Company for competitive reasons 
would probably make every effort to secure a basic affiliation with either 
of the two VHF channels or, at best, a working agreement with them to 
clear as many ABC programs as possible. The DuMont Network has al¬ 
ready recognized the fact that live clearance is not possible in enough 
stations to warrant the maintenance of inter-connection facilities between 
its affiliates. Consequently the clearance of time on two VHF stations 
for the DuMont Network would be of no particular problem since all pro¬ 
grams would be available on film and could therefore be broadcast on a 
delayed basis. Therefore, the two VHF stations would carry virtually 
all the network programs available. Without commercial program sources 
available, it would not only be impossible for WTRI to return to the air 
but would force both WROW-TV and WMGT off the air. Albany-Troy- 
433 Schenectady would then become a two-station market without any 

prospect for future competition from the three commercial UHF channels 
allocated to Albany-Schenectady-Troy or the commercial UHF channels 
allocated to North Adams, Massachusetts, Amsterdam, N. Y. and 
Gloversville, N. Y. 

If the addition of Channel 10 at Vail Mills is denied and Channel 6 
is retained, the network situation will remain static for the time being. 
However, WTRI would make every effort to obtain an affiliation agree¬ 
ment with the American Broadcasting Company when ABC’s present con¬ 
tract with WROW-TV expired. If this were possible, WTRI could return 
to the air October 1 or soon thereafter. However, WRGB would still 
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have first call on NBC Television, CBS Television and ABC Television 
programs. This situation would continue until the number of sets capa¬ 
ble of receiving UHF programs approximated that of the sets capable of 
receiving VHF programs. 

From a standpoint of maximum programs available to the public, 
the ideal situation is to de-intermix the Albany-Troy-Schenectady area. 
This would probably cause an immediate change in the network affiliation 
agreements because all the stations would be on more equal competitive 
footing. WRGB would lose its monopoly position and, as a result, would 
probably be able to do business with only one network. Presumably it 
would maintain its basic affiliation agreement with NBC. WTRI, WROW- 
TV and WMGT could then compete for basic affiliations with CBS, ABC 
and DuMont. 

IV. PROSPECTS FOR UHF STATIONS IN 
ABSENCE OF NETWORK PROGRAMS 

In the absence of network programming, there would be no other 
commercial source of programming available to the UHF stations. While 
there are vast numbers of films available to all television stations, the 
cost is prohibitive unless the prospect of sponsorship is good. At WTRI, 
during the eleven months of operation, we never sold a national advertiser 
a syndicated film. X am sure WROW-TV had a similar experience. There 
has been a great reluctance on the part of national advertisers to buy pro¬ 
grams on a UHF station if the area was served by one or more VHF sta¬ 
tions. When national advertisers planned a campaign with a syndicated 
film, they either bought WRGB or by-passed the market entirely. The 
only source of revenue for syndicated programs was the local advertisers. 
It is impossible to support a television station entirely from the revenue 
of local business men. Consequently, without network service a UHF 
station in competition with a VHF station cannot survive. As the Com¬ 
mission has stated, M the securing of a substantial amount of network and 
similar programming [is] a prerequisite to successful station operation. 

. . . [ N] etwork programming is admittedly of crucial importance to 
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profitable station operation at the present stage of development. ...” 
(Preliminary Report of the FCC to the Senate Interstate and Foreign Com¬ 
merce Committee with respect to UHF-VHF and television network prob¬ 
lems, FCC 55-314, pp. 2, 5). 

434 V. FUTURE SALES OF UHF EQUIPMENT 

In my opinion, the sale of UHF receivers and UHF converters 
would cease almost entirely in the event none of the UHF stations were 
broadcasting network programs. Without network programs there would 
be no UHF stations and consequently no sale of UHF equipment. In fact, 
the sale of UHF equipment is at a virtual standstill in the Albany-Troy- ■ 
Schenectady area at the present time. Since WTRI went off the air, the 
sale of converters has stopped. Recently I made a survey of the major 
distributors of UHF converters. They all reported that there were few 
sales of UHF converters and few UHF installations being made. The 
suspension of service from WTRI, which had provided widest coverage 
and a superior signal, coupled with the fact that the people of the area 
have been led to believe that Channel 10 was to be assigned to Vail Mills, 
has almost completely stopped conversions to UHF according to the dis¬ 
tributors. 

/s/ Richard B. Wheeler 
i General Manager, WTRI 
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Van Curler Broadcasting Corporation (WTRI) submits herewith its 
reply to the comments of the other parties responding to the Commission’s 
"Notice of Further Rule Making” adopted April 20, 1955. 

1. Hudson Valley Broadcasting Co., Inc. (WROW-TV) takes the 
position that there are "only two operating stations assigned to the Tri- 
Cities area (WRGB, Channel 6 and WROW-TV, Channel 41)”; that the 
allocation of Channel 10 to Vail Mills "would have little real effect on the 
sole operating UHF station in the area [WROW-TV]" because it would 
apply for Channel 10; that WROW-TV as a UHF station is at a competitive 
disadvantage to the VHF station, WRGB, and that consequently, adding 
Channel 10 would result in a "far more healthy competitive situation”. 
(Further Comments of Petitioner Hudson Valley Broadcasting Company, 
Inc. ” pars. 2, 7, 8, 9). 

2. This position completely overlooks the existence of two other 
fully constructed UHF stations in the area (WTRI, Channel 35 and WMGT- 
TV, Channel 19), and the reasons why one of them (WTRI) is not presently 
operating. Hudson Valley may wish to ignore the existence of these two 
stations, but the Commission cannot do so. 

****** 

5. Not only does Hudson Valley ignore the service to the Tri-Cities 
presently provided by WMGT-TV, but it completely overlooks the reasons 
why WTRI ceased to operate. As is set forth below, the evidence taken 
in FCC Docket No. 11243, the hearing upon Van Curler’s protest to the 
transfer of control of Hudson Valley to CBS commentator Lowell Thomas, 
et al., Hudson Valley effectively forced WTRI off the air by appropriating 
to itself substantially all the network programs available to UHF stations 
in the Tri-Cities. This accomplished, Hudson Valley now seeks to benefit 
from its actions by contending that the allocation of Channel 10 to Vail 
Mills will not injure any operating UHF stations because WTRI is already 
off the air. For the Commission to countenance this sort of argument 
would be to exonerate Hudson Valley of the charges made by Van Curler 
before the evidence on these charges has even been considered by the 
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Commission. 

6. As shown by the evidence in the transfer of control proceeding 
(Do. 11243), the facts relating to the cessation of operations by WTRI 
are as’follows: 

(a) Before the consummation of the sale of stock to Lowell Thomas, 
et al., both WTRI and WROW-TV were in operation. WTRI had an affili¬ 
ation agreement with the Columbia Broadcasting System, Inc. (CBS) pur¬ 
suant to which CBS offered to WTRI those commercial programs which 
sponsors requested to be broadcast on WTRI and for which CBS was un¬ 
able to clear satisfactory time on WRGB. (WTRI. Ex. 4, pars. 1(a) and 
1(c)). WROW-TV had a similar contract with the American Broadcasting 

470 Company (ABC), which also placed some programs on WRGB (WTRI Ex. 
32). This contract provided that ABC would offer WROW-TV network 
commercial programs which advertisers requested to be broadcast on 
that station. (Ibid., par. 2.) 

(b) As the result of the transfer of control of the Lowell Thomas 
group, CBS gave WROW-TV the same affiliation contract which had been 
held by WTRI (WTRI Ex. 23). It became effective on February 1, 1955, 
the expiration date of WTRI’s CBS contract (WTRI Exs. 23 and 4). That 
the shift of affiliation was caused by the transfer is well established. 

(See Affidavit of Dr. Frank Stanton attached to ’’Opposition to ’Petition 
Protesting Grant and for Reconsideration Thereof’ and to ’Petition for 
Temporary Stay' ’’ filed by Hudson Valley on December 17, 1954.) 

(c) After Van Curler finally received information that its CBS af¬ 
filiation contract would not be renewed, and before that affiliation expired, 
Van Curler attempted to secure network programs from other sources. 
WTRI’s manager, Richard B. Wheeler, was told by an ABC representative 
that ABC would communicate with Hudson Valley to see if it would relin¬ 
quish its existing contract with ABC (Tr. 231, WTRI Ex. 32). Subsequent¬ 
ly the WTRI manager was told by ABC that Hudson Valley would not do so 
(Tr. 232) and that the most ABC would offer were two half-hour programs 
which WROW-TV did not want. (Ibid., Tr. 273-274. Alger B. Chapman, 
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a transferee shown by the transfer application to be acquiring somewhat 
more than 10% of Hudson Valley’s stock, is a former director of ABC 
and a present trustee of the Edward J. Noble Foundation, BTC-1828, Tab. 
I, Ex. 6.) WTRI’s manager made an inquiry at the DuMont Television 
Network and was told that WROW-TV then had a DuMont contract (WTRI 
Ex. 33) and that DuMont did not intend to change affiliates at that time 
(Tr. 233). The remaining network, National Broadcasting Company, had 
had a basic affiliation contract with WRGB for a number of years. 

471 (d) There was thus no source of network programming open to 

WTRI. Hudson Valley, by acquiring the CBS affiliation and refusing to 
relinquish its ABC affiliation, had appropriated to itself substantially all 
the network programs available to the Tri-Cities UHF stations. Indeed, 
Hudson Valley boasted of the fact that it expected to carry the programs 
of three networks (WTRI Ex. 31). 

(e) WTRI ceased operations when its CBS contract expired because, 
according to Van Curler’s President, Harry C. Wilder, ”it was impossible 
to obtain any national network service” (Tr. 117). While the threat of 
Channel 10 was a contributing factor, the inability to secure a network 
affiliation was the principal reason for the decision to shut down (Ibid., 

Tr. 244, 350). A television station sales expert, William H. Weldon, 
President of Blair TV, testified that it would have been ’’economic suicide” 
to continue in operation under the circumstances (Tr. 411, 418). As the 
Commission has stated, ’’the securing of a substantial amount of network 
and similar programming [is] a prerequisite to successful station opera¬ 
tion . . . [ N] etwork programming is admittedly of crucial importance 

2 / 

to profitable station operation at the present stage of development. . . ’ — 

7. Having forced WTRI off the air by acquiring substantially all 
the network programs available to UHF stations in the Tri-Cities, Hudson 
Valley now seeks in the rule-making proceeding to benefit by the fact that 


2/ Preliminary Report of the Federal Communications Commission to 
the Senate Interstate and Foreign Commerce Committee with Respect to 
UHF-VHF and Television Network Problems (FCC 55-314, pp. 2, 5). 
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WTRI has ceased operations. Van Curler’s protest to the transfer of 
control charged that Hudson Valley’s actions violated the antitrust laws 
and the Commission’s policy directed against restraints upon free compe¬ 
tition imposed by the ownership of broadcast stations by network officials. 
For the Commission to ’’drop in” Channel 10 because WTRI has ceased 
472 operations would be to condone Hudson Valley’s actions before the 

evidence on Van Curler’s charges has even been considered by the Com¬ 
mission. 

8. To allocate Channel 10 on these grounds would also be to exon¬ 
erate CBS for the part it played in forcing WTRI off the air. Van Curler’s 
protest to the transfer of control of Hudson Valley to the group headed by 
CBS newscaster Lowell Thomas charged i nter alia that the filing of the 
transfer application was but the first step in a plan of concerted action to 
deprive WTRI of its CBS affiliation, to add another VHF channel to the 
Tri-Cities area, and thereby to drive Van Curler out of business. The 
participants in this plan, Van Curler charged, included both CBS and the 
Thomas group, and its effectuation violated the antitrust laws. (Van 
Curler’s ’’Petition Protesting Grant and for Reconsideration Thereof”, 
pars. 29-34.) It is clear from the facts already set forth that Van Curler 
has been driven out of business. It remains to be determined from the 
evidence adduced at the hearing whether that result followed from a con¬ 
spiracy in violation of the Sherman Act between CBS and the Thomas 
group. 

9. Van Curler does not intend to set forth here all the evidence 
indicating the existence of such a conspiracy. It is enough to show, so 
far as CBS is concerned, that it gave the affiliation contract held by Van 
Curler to Hudson Valley (WTRI Ex. 23, Do. No. 11243) at a time when 

it was fully conscious of the serious threat this action imposed to WTRrs 
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3 / 

continued operation; — and that it favors the allocation of Channel 10 to 
4/ 

Vail Mills — so that, according to its President, it can have a VHF 

5 / 

outlet in the Tri-Cities area - although perfectly aware of the adverse 
effect a Channel 10 station will have on the UHF stations in the 


3/ The Hudson Valley affiliation contract with CBS is dated December 
23, 1954 (WTRI Ex. 23, Do. No. 11243). CBS Vice Presidents Herbert 
V. Akerberg and Richard Salant were told by Richard B. Wheeler, WTRI’s 
general manager on Nov. 23, 1954 that WTRI could survive with CBS 
programs but that if CBS was committed to the Thomas group, T WTRI 
will quit” (WTRI Ex. 24). Van Curler’s protest filed December 3, 1954 
alleged: ”The Loss of the CBS affiliation alone may force petitioner out 
of business”. (’Petition Protesting Grant and for Reconsideration Thereof”, 
par. 12.) This protest was read by Dr. Frank Stanton, President of 
CBS, shortly after it was filed (Tr. 645). Even without this evidence, it 
is inconceivable that CBS does not know that a UHF station cannot operate 
successfully without any network programs. 

4/ Dr. Frank Stanton, President of CBS, admitted that CBS desired to 
have Channel 10 allocated to the Tri-Cities area (Tr. 641, Do. No. 

11243). 

5 / One of the reasons given by Dr. Stanton for affiliating with the Thomas 
group was that CBS would thereby ultimately secure a VHF affiliate in the 
Albany market (WTRI Ex. 2, pars. 7-10, Do. No. 11243). One of three 
reasons he gave to Mr. William Paley, Chairman of the Board of CBS, 
for the change in affiliates was ”VHF instead of UHF in television” (Id., 
par. 10). At the hearing, he testified to the same effect (Tr. 648-49, 
654-55). 
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area, -^and the possibility that Channel 10 would provide an inferior pic- 

77 

ture for the public of the Tri-Cities — . CBS’ pious statements in 


6/ Dr. Stanton admitted at the hearing that he would not M predict a 
bright future for UHF, either existing or potential facilities” if Channel 
10 is allocated (Tr. 636-37). 

Van Curler’s protest filed December 2, 1954 alleged: ’’The loss of 
the CBS affiliation alone may force petitioner out of business. This re¬ 
sult is certain to occure if WROW-TV’s permit is modified to Channel 
10 and it receives a basic two-year affiliation contract” (’’Petition Pro¬ 
testing Grant and for Reconsideration Thereof”, par. 12). Dr. Stanton 
had read this pleading shortly after it was filed (Tr. 645). 

Dr. Stanton testified before the Potter Committee as follows (Tr. 638, 
Do. No. 11243): 

"When one analyzes the facts which the UHF witnesses have presented, 
and the facts relative to similar situations, a pattern begins to emerge 
which seems to us almost inescapable. It is this: Where there has al¬ 
ready been established a multiple VHF service in a community - at least 
two and certainly three or more VHF stations- the success of a new UHF 
station is exceedingly doubtful. On the other hand, where UHF comes 
in first, with no existing VHF station in the vicinity, in normal circum¬ 
stances, this station does well. The Portland, Oregon, and Peoria, 
Illinois, UHF stations are examples. 

’’Further, where there is only one VHF station, even though it has 
been in the community for a considerable length of time, a vigorous and 
aggressively managed UHF station in that community can do well. Sta¬ 
tion WCAN-TV, a UHF station in Milwaukee, is an example of this. ” 

7/ In November of 1954, A. H. Chismark, Chief Engineer of WTRI, had 
a conversation with William B. Lodge, CBS Vice President in charge of 
engineering. According to Mr. Chismark (Mr. Lodge did not testify) 
the conversation included the following (Tr. 313-314, Do. No. 11243): 

Mr. Chismark: ”Well, don’t you agree, Bill, that the Channel 10 pro¬ 
posed location leaves a lot to be desired as far as signal strength?” 

Mr. Lodge: ”[ T]here might be a little bit of snow in the picture but 
it wouldn’t make much difference as long as there were good programs. ” 

NB. Vail Mills lies about 35 miles from Albany and Troy and 25 miles 
from Schenectady. Portions of each of the three cities, Albany-Troy- 
Schenectady, lie below line of site from a one-thousand foot tower located 
at Vail Mills. See Ex. 1 (Engineering Statement of T. A.M. Craven), pp. 

2 and 3, attached to ’’Comments of Van Curler on Notice of Further Rule 
Making” filed in this proceeding on May 20, 1955. 
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support of UHF to the Potter Committee — f apparently meant nothing. 

10. Thus, for the Commission to accept Hudson Valley’s argument 
that Channel 10 will not injure WTRI because WTRI is off the air would 
be to condone the acts of Hudson Valley and CBS which forced WTRI off 
the air. The result would be to exonerate Hudson Valley and CBS of the 
charges made by Van Curler before the evidence supporting these charges 
has even been considered by the Commission. 

11. Finally, Hudson Valley’s argument completely overlooks Van 
Curler’s offer to place WTRI back in operation. If the Channel 10 pro¬ 
posal is rejected, Van Curler believes that it can ultimately secure suf¬ 
ficient network programs to reopen WTRI. It does not appear to be in 
the best interests of either ABC or CBS, with WTRI available to either, 
to share time on WROW-TV and thereby create conflicts over clearances 
in the prime evening hours during which both networks have network 
option rights (WTRI Exs. 23 and 32, Do. No. 11243). This type of ar¬ 
rangement is also clearly opposed to the public interest for it results in 

9/ 

only one operating station in Albany instead of two. — For these reasons, 
Van Curler believes that if Channel 10 is allocated, it will be able to se¬ 
cure a network affiliation with either AB C or CBS at the expiration of 
the affiliation contracts presently held by W Y ROW TV (October 1, 1955 
for the ABC contract, WTRI Ex. 23: February 1, 1956 for the CBS con¬ 
tract, WTRI Ex. 32). In that event, Van Curler will increase 


8/ Dr. Stanton testified before the Potter Committee as follows (Tr. 638, 
Do. No. 11243): 

”1 want to say as forcibly as I can, that CBS television is for UHF and 
wants UHF to succeed. We are for as rapid, healthy and profitable de¬ 
velopment. This is more than lip service. The record establishes that 
we have long acted consistently with that position. ” 

9/ Van Curler suggests the institution of rulemaking proceedings to 
amend the Chain Broadcasting Rules to preclude a television station 
from accepting programs from two networks where a second station in 
the same community having comparable facilities has no network affilia¬ 
tion and is willing to accept the programs of either one of the networks 
affiliated with the first station. 
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WTRI’s power to a million watts, will provide for the financing of UHF 
conversions on an installment payment basis, and will expend substantial 
sums for the promotion of further UHF conversions. Hudson Valley has 
indicated that it plans to expand its coverage by installing a UHF satellite 
if it is unsuccessful in securing Channel 10. (’’Further Comments of Pe¬ 
titioner Hudson Valley Broadcasting Company, Inc. ” dated May 20, 1955, 
par. 8). This should also assist UHF conversions in the area. If the 
Commission denies the Channel 10 proposal, it is likely that the plans of 
both Van Curler and Hudson Valley will be effectuated and that, as a con¬ 
sequence, the plight of UHF in the Tri-Cities will be substantially allevi¬ 
ated. 

Respectfully submitted, 

Van Curler Broadcasting Corporation 


In the Matter of ) Docket Nos. 11238, 11333, 

Amendment of Section 3. 606, ) 11334 ’ 11335, 11336 

Table of Assignments, Rules ) 

Governing Television Broad- ) 

cast Stations ) 

ORDER SCHEDULING ORAL ARGUMENT 
1. On March 31, 1955, the Commission instituted rule-making 
proceedings to consider the deintermixture of commercial VHF and UHF 
television channels in the Peoria, Illinois (Docket No. 11333); Evansville, 
Indiana (Docket No. 11334); Madison, Wisconsin (Docket No. 11335), and 
Hartford, Connecticut (Docket No. 11336) areas. On April 21, 1955, the 
Commission also instituted a proceeding to consider deintermixture in 
the Albany-Schenectady-Troy, New York, area (Docket No. 11238). In 
the Notices of Rule Making in these matters the Commission stated that 
subsequent to the filing of written comments, oral argument would be 
heard before the Commission en banc . The time for filing comments 
and replies to comments in these proceedings has now rim. 
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2. In accordance with the Commission’s Notices of Rule Making, 
oral argument will be heard in the above-entitled deintermixture proceed¬ 
ings before the Commission en banc on June 27, and 28, 1955, com¬ 
mencing at 10:00 A.M., on June 27th, in Room 6121, New Post Office 
Building, : Washington, D. C. 

3. All parties who have heretofore filed timely written comments 
in the proceedings may participate in the oral argument. All parties 
eligible to participate in the oral argument and who intend to do so, should 
notify the Commission in writing on or before June 15, 1955. 

4. The Commission will subsequently schedule a conference of 
those parties who intend to participate in the oral argument in order to 
arrange for the allocation of time and to schedule the order of argument. 

In light of the large number of parties in these proceedings, the Commis¬ 
sion expects that the participants in the oral argument will make suitable 
arrangements for sharing time. 

477 5. In view of the foregoing, IT IS ORDERED, That oral argument 

will be heard before the Commission en banc in the above-entitled matters 
on June 27 and 28, 1955. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 

Adopted: June 8, 1955 
Released: June 9, 1955 


486 


NOTICE OF ORAL ARGUMENT 


1. On June 9, 1955, the Commission released its Order scheduling 
oral argument in the above-entitled proceedings. The Commission advised 
that oral argument would be heard before the Commission en banc on 
June 27, and 28, 1955, in Room 6121, New Post Office Building, Washing¬ 
ton, D. C. All parties eligible to participate in the oral argument were 
requested to notify the Commission in writing by June 15, 1955, of their 
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intention to participate. 

2. Upon examination of the Notices of intention to participate, we 
do not believe that a conference of the parties will be necessary to arrange 
the allocation of time and to schedule the order of argument. The attached 
Appendix sets forth the order of argument. Parties will be afforded a 
maximum of 20 minutes for argument. However, in light of the many 
participants, the Commission hopes that parties with similar views will 
make suitable arrangements for sharing the allotted time and will avoid 
duplication of arguments. The time for the commencement of the argu¬ 
ment is being moved up from 10:00 A. M. to 9:30 A. M. on June 27, 1955. 

3. Any party eligible to participate in the oral argument who is not 
listed in the attached Appendix setting forth the order of argument, should 
notify the Chief, Rules and Standards Division of the Commission’s Broad¬ 
cast Bureau by June 24, 1955. 

FEDERAL COMMUNICATIONS COMMISSION 

/s/ Mary Jane Morris 
Secretary 

Attachment 

Adopted: June 20, 1955 
Released: June 21, 1955 

****** 


****** 

858 Chairman McConnaughey: You may proceed, Mr. Porter. 

ORAL ARGUMENT OF PAUL A. PORTER 
****** 

864 Now, I want to get to the affirmative proposals that we have made, 

and I am now authorized to reconfirm, if the Commission will say to this 
area, that we are not going to close the market with an inferior ”V” dis¬ 
tantly located, we, WTRI, are prepared to resume operation immediately. 
We are further prepared to invest the sums necessary to increase 
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the power to a million watts. We are further prepared to allocate an 
adequate and substantial budget for the continuation of conversion program. 
* * * * * * 

865 The monopoly problems are very obvious. If Channel 10 is not 

dropped in, you would immediately have three facilities in this market, 
the ”V”, two ”U’s”. As I say, we are prepared and make the commit¬ 
ment to you now that we will go to a million watts and will engage in this 
aggresive effort to develop UHF in this area. I think as a matter of 
course, we would obtain national network service. I can’t imagine that 
the Commission itself would sanction with three facilities in the market, 
one of them cornering the remaining network programs which was the 

event that led to us suspending our operations. 

****** 

896 The Hudson Valley has indicated that they will apply for it. We 

intend if it is allocated to make application therefor so you are going to 
have this community in the position of one UHF which is not an adequate 
technical facility in our judgment and we think the record demonstrates 
that, and WRGB, so I plead with you that this issue should be resolved, 
conversion has halted in the community as a result of this, and we plead 
for expedition action so that we can know if we have a contract with RGC, 
ready to sign, for the increase in power and to resume operation. 

We will take our chances on whether we get a network or not. We 
are ready to go back on the air and fit this thing through, provided we 
have the assurance and the prompt assurance from the Commission that 

the market will not be locked up by the addition of Channel 10, * * * 
****** 


[Received June 28, 1955, FCC] 

PETITIONER’S SUMMARY MEMORANDUM 
The Proposals : Petitioner is the Hudson Valley Broadcasting 
Company, permittee of UHF station WROW-TV in Albany-Schenectady- 
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Troy, New York. Hudson Valley urges the addition of Channel 10 to Vail 
Mills, a community 20 miles northwest of Schenectady. A counterpro¬ 
posal was filed by Van Curler Broadcasting Corporation, permittee of 
UHF station WTRI, which until January 31, 1955 also operated in the 
Albany-Schenectady-Troy area. Van Curler urges commercial deinter¬ 
mixture of the area. 

The Market : Five channels are presently assigned to the area. 

They are Channels 6 (operating WRGB), 17 (unbuilt educational), 23 (un¬ 
built WPTR-TV), 35 (no longer operating WTRI), and 41 (operating WROW- 
TV). Additionally, WMGT-TV in Adams, Massachusetts, gets a Grade A 
signal into Albany-Schenectady-Troy. Only two stations specifically al¬ 
located to the Tri-Cities area are presently in operation; they are General 
Electric’s WRGB on Channel 6 and Hudson Valley’s WROW-TV on Channel 
41. 

The Parties and their Positions 

1. Hudson Valley : Hudson Valley operates WROW-TV on Channel 
41. It was the area’s first UHF station, going on the air in October of 
1953. It carries certain ABC and CBS programs which are not aired over 
WRGB, but loses over $20,000 monthly because of WRGB’s long-established 
dominant position as the area’s sole VHF facility. Hudson Valley has pe¬ 
titioned for the addition of Channel 10 to Vail Mills, to provide a second 
primary VHF service to the Albany-Schenectady-Troy area. Such a pro¬ 
posal is consistent with the Commission’s Rules and Standards, and with 
Section 307(b)’s mandate for the allocation of available facilities if in the 
public interest. Hudson Valley would apply for Channel 10 if it is allo¬ 
cated. 

Vail Mills is a small community of some 250 people, but a Channel 
10 operation there would place a Grade A signal over Albany-Schenectady- 
Troy with their urban populations of well over 300,000 people. An area 
of over 2, 000 square miles would receive a Grade A signal from such a 
station which now receives no other Grade A signal at all. Additionally, 
a Channel 10 Grade B contour from Vail Mills would encompass three times 
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the area and twice the population of WROW-TV’s present Channel 41 
operation. 

Hudson Valley submitted letters from about 20 area mayors, and 
from numerous educational, religious, labor, social, civic and charitable 
groups favoring the addition of Channel 10. These responsible and in¬ 
formed groups speak for some 250, 000 people. 

Hudson Valley is now a sole UHF competing with a sole VHF. Not 
only would 2, 000 square miles receive a Grade A signal for the first time 
if Channel 10 is allocated to Vail Mills, but a far healthier competitive 

situation would result in Albany-Schenectady-Troy if the area were 
to have two VHF’s in competition rather than its present situation. 

2. Van Curler : Until January 31, 1955, Van Curler operated WTRI 
on Channel 35. It was the area’s second UHF station, beginning operations 
several months after WROW-TV. Due to heavy operating losses and the 
lack of a network affiliation, it ceased operations at the end of January, 
1955. Van Curler’s counterproposal in this proceeding is to require 
WRGB to operate on Channel 17 instead of on Channel 6, making 6 the 
educational channel. This would result in commercial deintermixture in 
the area. 

Van Curler claims that if deintermixture is accomplished, all of 
the UHF stations allocated to the area could survive. It would then return 
to the air. It objects to the allocation of a VHF channel to Vail Mills, 
but notes that drop-ins to suburban areas on the outside of large cities 
have been authorized before. Van Curler blames its failure primarily 
on WRGB’s VHF dominance, and urges deintermixture so that all of the 
stations in the area could compete equally. Van Curler questions certain 
shadow areas which would be present in a Channel 10 operation at Vail 
Mills, but makes it clear that it would apply for the channel if it is allo¬ 
cated. 

Van Curler acknowledges that WRGB would be hurt by being re¬ 
quired to change from Channel 6 to 17, but contends that WRGB is a 
’’monopolist 1 ’ and a ’’wrongdoer” and cannot be heard to complain. Van 
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Curler claims that the educational station which has not been built would 
be built if it were to be assigned Channel 6. It recognizes the existence 
of 366, 000 VHF as opposed to only 75,000 all-channel or converted sets, 

901 and contends that the investment in sets capable of receiving UHF 
"would be totally lost" if Channel 10 were added. It does not discuss the 
nearly 300, 000 sets which cannot receive UHF now, or the fact that the 
75,000 converted or all-channel sets are capable of receiving VHF signals. 

Van Curler attributed its going off the air in large part to the Chan¬ 
nel 10 proposal, and engaged in an extensive campaign of solicitation of 
letters in opposition to Channel 10. The many television dealers and 
servicemen in the area were circularized and told that Channel 10 would 
ruin their businesses. Van Curler broadcast numerous messages over 
WTRI, telling the public that it was leaving the air but that it might return 
if Channel 10 were defeated. Similarly, the public was told that the addi¬ 
tion of Channel 10 would result in less stations, less programs, and less 
service in the area. As was stated on one program: "Don’t let this 
happen to your area. Write to the FCC protesting the allocation of Chan¬ 
nel 10". Some 13,000 letters from individuals opposed to Channel 10 
were received by the Commission as a result of these activities. 

3. General Electric : General Electric operates WRGB on Channel 
6. It began experimental operations in 1939, and began commercial pro¬ 
gramming in 1947. General Electric contends that Van Curler is not 
concerned with the public interest, but rather is merely interested in 
its own financial and economic status, and notes that this is the first 
case in which a party has sought to destroy a long-established service. 

General Electric points out that it lost money for the first three 
years it was on the air (Van Curler suspended operations after less than 

902 one year), and contends that it would be contrary to the public in¬ 
terest to reduce its service area and compel the costly conversion of 
some 300, 000 VHF-only sets in the area. It opposes deintermixture, 
claiming Van Curler merely seeks to improve its competitive situation 
at the expense of the public, but takes no position on the addition of 
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Channel 10. 

4. Department of Education : The State Education Department of 
the University of the State of New York, holder of a permit for an educa¬ 
tional station on Channel 17, submitted that it takes no position in this 
proceeding and will abide by the Commission’s determination thereof. 
While Van Curler contended that an educational station would be promptly 
built if it were assigned Channel 6, the authorities do not so contend and 
do not ask for Channel 6. 

5. Greylock Broadcasting : Greylock Broadcasting Company is the 
permittee of UHF station WMGT on Channel 19 in Adams, Massachusetts. 
It went on the air in early 1954. With its transmitter on a mountain, its 
Grade A contour reaches into Albany-Schenectady-Troy. It contends that 
the addition of Channel 10 would destroy the UHF stations in the area, for 
they could not compete against two VHF stations. However, the only pres¬ 
ently operating UHF station specifically allocated to Albany-Schenectady- 
Troy is that of the petitioner (WROW-TV) who seeks the addition of Chan¬ 
nel 10. Greylock expresses doubt that the Commission will grant deinter¬ 
mixture, and states that it will apply for Channel 10 if it is added to the 
area. 

6. Walter C. Neals : Mr. Neals is an area resident who plans to 
form a corporation and apply for Channel 10 if it is added. He states that 
the proposed drop-in conforms to all relevant Commission Rules and 

Standards, and notes that a Channel 10 operation would serve some 
415, 000 people. Mr. Neals contends that nearly 300, 000 VHF-only sets 
would become obsolete if Channel 6 should be deleted, and that this public 
interest factor outweighs Van Curler’s private difficulties. He contends 
that the criterion to be followed by the Commission is whether another 
service can be provided for the public, and that the public calls for the 
drop-in of Channel 10. He notes that the Commission has always added 
an available facility where to do so would not violate the Commission’s 
Rules and Standards. 

Conclusion: Public interest considerations call for a denial of the 
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deintermixture proposal, and the addition of Channel 10 to the area. 

WRGB pioneered television in the area, having operated commer¬ 
cially since 1947. It operated without competition until late 1953, when 
WROW-TV went on the air on Channel 41. During those years, VHF-only 
sets saturated the area. Today, some 300,000 sets in the area are 
equipped to receive only VHF signals. Thus, if the area were deinter- 
mixed and WRGB were required to operate on Channel 17, not only would 
an established service be destroyed but the public would be put to the 
expense of millions of dollars to convert their sets for UHF reception in 
order to receive any television programming. 

Van Curler’s contention that deintermixture would result in four 
stations rather than two presupposes certain unrealistic conclusions. 

The facilities already allocated to the area would still be available for 
operation. However, there is no indication that the market could support 
four UHF stations; in fact, Van Curler took its station off the air while in 
competition with only one VHF and one UHF station and argues that a 
station cannot survive without a quantity of regular network pro¬ 
gramming. At the present time, only one UHF station assigned to the 
area (petitioner’s WROW-TV) is operating in competition with WRGB, 
and its heavy losses are indicative of the undesirable nature of such a 
competitive situation. 

The addition of the available Channel 10 to the area would place a 
second primary VHF signal over the Tri-Cities, serving some 415,000 
people. Over 2, 000 square miles would receive a Grade A signal for the 
first time. A Grade B Vail Mills signal would encompass three times 
the area and twice the population of WROW-TV’s present UHF signal. 
There seems little doubt but that the public interest would be served by 
a drop-in of Channel 10. 

Respectfully submitted, 

HUDSON VALLEY BROADCASTING 
COMPANY, INC. 

/s/ D. M. Patrick 
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922 [ Received Oct. 26, 1955, FCC] 

In the Matter of ) Docket No 11238 

Amendment of Section 3. 606, Table ) 
of Assignments, Rules Con- ) 

cerning Television Broadcast ) 

Stations - Vail Mills, N. Y. ) 

PETITION TO REOPEN PROCEEDINGS 
1. Van Curler Broadcasting Corporation (WTRI) petitions the 
Commission to reopen the proceedings herein. This request is based 
upon information which has only recently come to the attention of WTRI. 
This information reveals that after the record in these proceedings was 
closed, at least one person, Columbia Broadcasting System, Inc., and 
maybe others, who have an interest in the allocation of channels in the 
area covered by this docket but who did not participate in the proceedings, 
have made written and oral presentations to the Commission concerning 
some of the matters which the Commission must consider or pass upon 
in disposing of the instant proceedings. Petitioner has not been apprised 
of the contents of such presentations but the nature of some of them has 
been disclosed in stories carried by trade publications. Petitioner sub¬ 
mits that such ex parte intervention violates the provisions of the Admin¬ 
istrative Procedure Act, is contrary to the procedure established by the 
Commission for considering rule-making matters, and is a violation of 
the due process clause of the Constitution. Because of such illegality 
the proceedings thus far conducted are a nullity and must be vacated. 

The details supporting these allegations are set forth in subsequent para¬ 
graphs. 

****** 

929 16. The normal course of the rule-making proceedings received 

a rude jolt on October 6, 1955. On that day according to Broadcasting- 
Telecasting Magazine (Issue of October 10, 1955, page 28) "an unprece¬ 
dented 2 1/2 hours meeting” took place between the President of Columbia 
Broadcasting System, Inc. and his aides, on the one hand, and five Com¬ 
missioners on the other. The purpose of the meeting was to discuss the 
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VHF-UHF problem and some documents prepared by CBS recommending 

a solution of this problem. WTRI does not know what took place at the 

2 1/2 hour conference since the public was not admitted and apparently no 

transcript of the proceedings was made. Nor does WTRI officially know 

what documents were left with the Commission. No public notice has been 

made by the Commission of the filing of the documents nor of the nature 

thereof. WTRI has not been able to locate any of these documents in the 

Commission’s dockets relating to this proceeding. 

17. However, as a result of the efforts of reporters for the trade 
* / 

press, — the nature of some of the material has been revealed. Based 
upon a study of these trade reports, WTRI alleges upon information and 
belief that the CBS presentation covered, at the least, the following 
matters: 

(a) Two alternative allocation proposals were submitted as 
the basis of solving the present VHF-UHF problem and for providing 
three equally competitive services to the top 100 markets. One of these 
proposals (Plan B) involved a complete abandonment of UHF and the other 
(Plan A) involved only a minimal use of some UHF frequencies and the 
relinquishment of the remainder. 

(b) Both plans contained proposals for modification of existing 
allocation standards relating to mileage separations. 

(c) Both plans contained specific recommendations as to 
channels to be assigned to the Albany-Troy-Schenectady area--the very 
subject matter covered by these proceedings. In both plans CBS recom¬ 
mended that (1) only three channels should be assigned to the tri-city 
area; (2) Channel 6 should be retained as a commercial channel and should 
not be converted to a non-commercial educational channel—as urged by 
WTRI in its counter-proposal; and (3) that the tri-city area become an all 
VHF area rather than all UHF as urged by WTRI. 


*/ See Broad casting-Telecasting Magazine, issues of October 10 and 17, 
1955; Television Digest, issues of October 8 and 15, 1955. 


91 


[931, 932] 

931 (d) To support its recommendation concerning the substantial 
or total abandonment of UHF, CBS submitted a detailed economic study 
purporting to show that even if there were plenty of VHF compatible chan¬ 
nels available, the country can support, as a matter of economics, fewer 
than 600 stations. The inarticulate premise of the study is: why worry 
about UHF which are needed only if we expect to have a truly nation-wide 
competitive system when as a matter of economics the country can support 
fewer than 600 stations--a number which VHF can presumably provide 
with no great difficulty. 

(e) To support its justification for the substantial or total 
abandonment of UHF, CBS submitted a detailed economic study purporting 
to show the staggering costs which would be involved if VHF operations 
were to be converted to UHF. 

18. Merely to recite the CBS recommendations is to reveal the 
gross impropriety of CBS making an ex parte presentation of these matters 
to the Commission. Although CBS was given an opportunity to participate 
in these proceedings, it chose not to do so as a formal matter. Yet con¬ 
sider how its recommendations are closely related to the merits of the 
proceedings in the following respects: 

932 (a) The parties who participated formally in these proceedings 
did so under a series of notices which assumed that no change was con¬ 
templated in the allocation standards or in the utilization of UHF channels. 
CBS has proposed a cutting-down of separation standards and abandonment 
of much or all of the UHF band. WTRI has never had an opportunity to 
challenge these assertions. At this date it does not even have complete 
information as to what they are. If WTRI were given an opportunity to 
answer the assertions, it is confident that it could convince the Commis¬ 
sion not to change its standards and not to abandon UHF. Even if it failed 
in this effort, if it were on notice that such matters were contemplated it 
could make alternative proposals which would better serve the public in¬ 
terest than do the CBS proposals. 

(b) WTRI recommended that Channel 6 be converted to non- 
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commercial educational so that the tri-city area would be all UHF. CBS 
proposed in its ex parte presentation that Channel 6 be retained as a com¬ 
mercial channel and the tri-city area should be converted to all VHF. 

(c) WTRI recommended that if its proposal as to Channel 6 
not be accepted, only one VHF channel should be assigned to the area so 
that UHF stations could survive. This position was also advanced by 
Greylock. CBS in its ex parte presentation has proposed that three VHF 
channels be assigned to the tri-city area. 

933 (d) Hudson Valley recommended that Channel 10 be assigned 

to Vail Mills to serve the tri-city area. WTRI and Greylock opposed 
this request. CBS has recommended that Channel 10 be assigned to the 
tri-city area. 

(e) WTRI and Greylock have opposed adding another VHF 
channel to the tri-city area so that four or more stations could have an 
opportunity to operate there. CBS in its ex parte presentation has at¬ 
tempted to show that no more than three stations can be supported in the 
area and VHF channels can be found for these three stations. 

(f) CBS in its ex parte presentation has attempted to show 
that a staggering cost would be involved in converting VHF operation to 
UHF and that in any event the country can support fewer than 600 stations. 

If the Commission believes CBS, there would obviously be no purpose in 
attempting to save UHF in the tri-cities area or to change Channel 6 to 
UHF. The parties should certainly have an opportunity of answering the 
prophecy of gloom which CBS advances. 

19. An ex parte intervention of the type described above would be 
a most serious matter even if undertaken by a party with no M axe-to-grind M . 
CBS, however, does not occupy any such innocent position. It has a most 
vital stake in the Commission’s allocation structure. It is the most dom¬ 
inant figure in the broadcasting business in general and in television in 
particular. Its dominance is due in no small measure to the present al¬ 
location structure under which a great number of the top 50 or 100 
markets do not have more than three VHF outlets. This simple fact 
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prevents the establishment of competitive networks. The CBS proposals 
would freeze the present situation by providing only three outlets in the 
top 100 markets. No matter what the future might bring, it would not be 
economically possible under the CBS proposal for a fourth network to 
arise. 

20. Moreover, CBS’ interest in Albany is not merely general. It 
is quite specific. WTRI has produced evidence in Docket No. 11,243 
which demonstrates that CBS has been engaged in a conspiracy with Hud¬ 
son Valley to change the CBS affiliation from WTRI, which formerly had 
the affiliation, to Hudson Valley, which is owned by a group headed by 
CBS newscaster, Lowell Thomas, and to assist in having Channel 10 as¬ 
signed to Vail Mills—the effect and purpose of this concerted action have 
been to drive WTRI out of business. Frank Stanton, the president of CBS, 
testified under oath (p. 641, Do. 11, 243) that CBS favored the assignment 
of Channel 10 to Vail Mills. CBS’ motives have been plain from the out¬ 
set. However, instead of participating in the rule-making proceedings as 
a party where it would be required to submit its position in writing which 
would be subject to answer and rebuttal and where it would be given 20 
minutes for oral presentation, it made an ex parte presentation where it 
could have a 2 1/2 hour audience and where its written and oral presenta¬ 
tion was not required to be subjected to the scrutiny, criticism and re¬ 
buttal of its opponents. 

* * * * * * 

22. In view of the foregoing WTRI submits that the ex parte inter¬ 
vention by CBS in this proceeding is prejudicial to WTRI and has rendered 
the proceedings heretofore conducted illegal and void. For the Commis¬ 
sion to render a decision in the matter on the record as it now stands 
would be contrary to the requirements of fair procedure and due process 
of law. 

23. In view of the foregoing, it is requested that: 

(a) The Commission should reopen the proceedings and vacate 
all proceedings heretofore taken; and 
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936 (b) The Commission should issue new notices setting forth 

the specific issues upon which the matter will be determined; and 

(c) The Commission should make public all documents sub¬ 
mitted by CBS having any bearing upon the instant proceeding; and 

(d) The Commission should make public the official trans¬ 
cript, if any, of any and all oral presentations which CBS has made to 
the Commission bearing upon the instant proceeding. If there is no such 
transcript, WTRI requests that the Commission should direct that Dr. 
Frank Stanton and his aides who participated in the oral presentation to 
the Commission be called and sworn as witnesses in this proceeding in 
order that WTRI and the other parties might be permitted to show by 
cross-examination the lack of substance in the arguments advanced by 
CBS during their oral presentation. 

Respectfully submitted, 

Van Curler Broadcasting Corporation 


948 REPORT AND ORDER 

By the Commission: Commissioners Hyde and Bartley dissenting and 

issuing statements; Commissioner Webster con¬ 
curring in part and dissenting in part and issuing 
a statement. 

1. The Commission has before it for consideration five proceedings 
concerning requests for the deintermixture of VHF and UHF television 
channel assignments in specific communities and a request for the addition 
of a VHF channel assignment in one community. The Commission issued 
a Notice of Proposed Rule Making concerning the proposal to assign Chan¬ 
nel 10 to Vail Mills, New York on December 17, 1954. On March 31, 

1955, the Commission issued Notices of Proposed Rule Making in the 
Peoria, Evansville, Madison and Hartford deintermixture proceedings. 

On April 21, 1955, the Commission issued a Notice of Further Rule Mak¬ 
ing in the Vail Mills case to consider the deintermixture proposal for the 
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Albany-Schenectady-Troy area. Oral Argument in the five cases was 
heard before the Commission on June 27 and 28, 1955. Following is a 
brief summary of the proposals: 

(a) Peoria, Illinois (Docket No. 11333). 

This proceeding involves the joint request of two UHF broad¬ 
casters in Peoria, Illinois-West Central Broadcasting Company (WEEK- 
TV) and Hilltop Broadcasting Company (WTVH) — for deintermixture of 
commercial VHF and UHF assignments in the Peoria area by reserving 
VHF Channel 8 in Peoria for noncommercial educational use in place of 
UHF Channel 37; or, in the alternative, by deleting Channel 8 from Peoria, 
substituting UHF Channels 31, 78 or 82 therefor, and shifting Channel 8 
to some other community. Plains Television Corporation (WICS), Spring- 
field, Illinois, requests that Channel 8 in Peoria be shifted to Illipolis, 
Illinois, to provide additional VHF service to the Springfield area in the 
event Springfield is not also deintermixed by the removal of Channel 2. 
Other parties participating in the proceeding include WIRL Television 
Company and WMBD, Inc., applicants for Channel 8 in Peoria; Bradley 
University, and the American Farm Bureau Federation. In addition to 
the pleadings and material in the record of the proceeding when Oral Ar¬ 
gument was heard on June 27-28, 1955, the Commission now has before 
it the following pleadings: "Petition to Adopt Policy of Deintermixture 
or for Alternative Relief", filed by Plains Television Corporation on Oc¬ 
tober 18, 1955; "Opposition to and Motion to Dismiss" the foregoing peti¬ 
tion, filed by WMBD, Inc., on October 21, 1955, an Opposition to the 
foregoing petition filed by WIRL Television Company on October 25, 1955; 

and Petitions for Further Oral Argument filed on November 4, 1955 
by West Central Broadcasting Company, Hilltop Broadcasting Company, 
and Plains Television Corp. 

(b) Evansville-Hatfield, Indiana (Docket No. 11334). 

This proceeding involves the request of two UHF broadcasters 
in the Evansville area—Premier Television, Inc. (WFIE), Evansville, 
and Ohio Valley Television Company (WEHT), Henderson, Kentucky—for 
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deintermixture of the commercial VHF and UHF assignments in the 
Evansville-Hatfield area by deleting Channel 9 from Hatfield and by either 
reserving Channel 7 in Evansville for education or deleting it. Petitioners 
suggest that Channel 56 can be added to Evansville and Channel 78 to Hat¬ 
field. If Channel 7 in Evansville is deleted rather than reserved, Chan¬ 
nel 39 is suggested as an educational frequency. Mid-America Broad¬ 
casting Corporation (WKLO-TV) Louisville, Kentucky, requests that the 
Evansville-Hatfield area be deintermixed by reassigning Channels 7 and 
9 to Louisville, Kentucky. To accomplish these channel shifts, Mid- 
America requests that the rules be amended to permit television stations 
to operate at reduced separations with directional antennas. Other parties 
participating in the proceeding include Evansville Television, Inc., Con¬ 
solidated Television & Radio Broadcasters, Inc., and On The Air, Inc., 
applicants for Channel 7 in Evansville; Owensboro Publishing Company 
and Owensboro On The Air, Inc., applicants for Channel 9 in Hatfield; 
Congressman Winfield K. Denton (8th District of Indiana); the Evansville 
Chamber of Commerce and Evansville College. In addition to the plead¬ 
ings and material in the record of the proceeding when Oral Argument 
was heard on June 27-28, 1955, the Commission now has before it two 
petitions filed on October 17, 1955, by Mid-America Broadcasting Corpo¬ 
ration and by Premier Television, Inc., and Ohio Valley Television Co. 
jointly, requesting ’’Time to File Additional Comments”, Opposition to 
the petition of Mid-America Broadcasting Corporation, filed by Evansville 
Television, Inc., on October 27, 1955, an Opposition to both petitions 
filed by Owensboro On The Air, Inc. on October 27, 1955, and by On The 
Air, Inc., on October 28, 1955, and an Opposition to the joint petition of 
Premier Television, Inc. and Ohio Valley Television Co., filed by Evans¬ 
ville Television, Inc., on October 28, 1955. Also, on November 7, 1955, 
Mid-America Broadcasting Corp., Premier Television, Inc. and Ohio 
Valley Television Co., filed Supplements to their October 17 Petitions, 
making further requests discussed in Paragraph 11, below. 

(c) Madison, Wisconsin, and Rockford, Illinois (Docket No. 
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950 


11335). 

This proceeding involves the requests of two UHF broadcasters 
in Madison--Monona Broadcasting Company (WKOW-TV) and Bartell Tele¬ 
vision Corporation (WMTV)—for deintermixture of commercial VHF and 
UHF assignments in the Madison area by shifting the educational reserva¬ 
tion in Madison from Channel 21 to Channel 3. Another UHF broadcaster 
in Rockford--Winnebago Television Corporation (WTVO) requests that 
commercial deintermixture be achieved in Madison by deleting Channel 3 
from Madison, substituting Channel 39 therefor, and by assigning Channel 
3 to Orangeville, Illinois so as to make Madison an all-UHF city and 
Rockford an all-VHF area. Alternatively, Winnebago Television suggests 
that Rockford be made an all-UHF area by deleting Channel 13 from 

Rockford, substituting Channel 51 therefor, and assigning Channel 
13 to Aurora or Elgin, Illinois. Other parties participating in the pro¬ 
ceeding include Radio Wisconsin, Inc., and Badger Television Company, 
Inc., applicants for Channel 3, Madison; the State Radio Council of The 
State of Wisconsin (WHA-TV), Madison, and the Greater Rockford Tele¬ 
vision, Inc. (WREX-TV). In addition to the pleadings and material in the 
record of the proceeding when Oral Argument was heard on June 27-28, 
1955, the Commission now has before it the following pleadings: 

’’Petition for Taking of Official Notice or for Limited Reopening of 
Record” filed on August 29, 1955, by Monona Broadcasting Company, and 
Bartell Television Corporation; a Response to the aforementioned petition 
filed on September 7, 1955, by Radio Wisconsin, Incorporated; ’’Petition 
to Adopt Policy of Deintermixture or for Alternative Relief” filed on Octo¬ 
ber 18, 1955, by Winnebago Television Corporation, a Motion to Strike 
the Winnebago petition filed by Radio Wisconsin, Incorporated, on October 
27, 1955; and Petitions for Further Oral Argument filed on November 4, 
1955 by Monona Broadcasting Company, Bartell Television Corp., and 
Winnebago Television Corp. 

(d) Hartford, Connecticut (Docket No. 11336). 

This proceeding involves the joint request of four UHF broad- 
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casters in the Connecticut River Valley—General Times Television Cor¬ 
poration (WGTH-TV), Hartford, New Britain Broadcasting Co. (WKNB- 
TV), New Britain; Hampden-Hampshire Corporation (WHYN), Spring- 
field and Springfield Television Broadcasting Corp., Springfield (WWLP) 
—for deintermixture of commercial VHF and UHF channels in Hartford 
by shifting the educational reservation in Hartford from UHF Channel 24 
to VHF Channel 3. Three other UHF broadcasters request that Channel 
3 be deleted from Hartford and assigned elsewhere. Channel 16 of Rhode 
Island (WNET) in Providence, Rhode Island, requests that Channel 3 in 
Hartford be assigned to Westerly, Rhode Island; Eastern Connecticut 
Broadcasting Company (WICH, AM), Norwich, Connecticut; requests 
that Channel 3 in Hartford be assigned to Norwich, and Thames Broad¬ 
casting Corp. (WNLC-TV), New London, Connecticut, requests that 
Channel 3 in Hartford be shifted to New London. Other parties partici¬ 
pating in the proceeding include Hartford Telecasting Company, Inc. and 
Travelers Broadcasting Service Corporation, applicants for Channel 3 
in Hartford; Western Massachusetts Educational Television Council, 
Springfield; the Connecticut Radio Foundation (WEDH), Hartford, and the 
WGBH Educational Foundation (WGBH-TV), Boston, Massachusetts. In 
addition to the pleadings and material in the record of the proceeding 
when Oral Argument was heard on June 27-28, 1955, the Commission 
now has before it the following pleadings: "Petition for Leave to File 
Additional Comments" and "Additional Comments" filed on October 17, 
1955 by General Times Television Corporation, New Britain Broadcasting 
Company, Hampden-Hampshire Corporation and Springfield Television 
Broadcasting Corporation; a "Petition to Adopt Policy of Deintermixture 
or for Alternative Relief" filed on October 18, 1955, by the same four 
parties; "Opposition to Petition for Leave to File Additional Comments" 
filed on October 20, 1955 by Travelers Broadcasting Service Corporation, 
"Statement with Respect to Matters Not of Record" filed on October 28, 
1955, by the same four parties; and Petitions for Further Oral Argument 
filed on November 4, 1955 by General Times Television Corp., New 
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Britain Broadcasting Co., Hampden-Hampshire Corp., Springfield Tele¬ 
vision Broadcasting Corp., and Channel 16 of Rhode Island, Inc.; and by 
Eastern Connecticut Broadcasting Company on November 9, 1955. 

951 (e) Albany-Schenectady-Troy, New York (Docket No. 11238). 

This proceeding involves the request of Hudson Valley Broad¬ 
casting Company, Inc. (WROW-TV), Albany, New York, for the assign¬ 
ment of Channel to Vail Mills, New York, as a "drop-in" to bring a sec¬ 
ond VHF service to the Albany-Schenectady-Troy area, and the alterna¬ 
tive request of Van Curler Broadcasting Company (WTRI), Albany for the 
elimination of the intermixture of commercial VHF and UHF assignments 
in the Tri-Cities area by shifting the educational reservation at Albany 
from Channel 17 to Channel 6 and by modifying General Electric Company’s 
authorization to operate Station WRGB on Channel 6 at Schenectady, New 
York, to specify operation on Channel 17. Other parties participating in 
the proceeding include Grey lock Broadcasting Company (WMGT), North 
Adams, Massachusetts; the General Electric Company (WRGB), Schenec¬ 
tady; Walter C. Neals, Albany, and the State Education Department of 
the University of the State of New York (WTVZ), Albany. In addition to 
the pleadings and material in the record of the proceeding when Oral Ar¬ 
gument was heard on June 27-28, 1955, the Commission now has before 
it a "Petition to Adopt Policy of Deintermixture or for Alternative Relief" 
filed by Greylock Broadcasting Company on October 18, 1955; a "Petition 
to Reopen Proceedings” filed by Van Curler Broadcasting Corporation on 
October 25, 1955, an Opposition to the Van Curler petition filed on Octo¬ 
ber 28, 1955, by Hudson Valley Broadcasting Company and a Petition for 
Further Oral Argument filed November 4, 1955 by Greylock Broadcasting 
Company. 

2. The petitioners in these proceedings are UHF broadcasters. 

With the exception of Hudson Valley, which requests the assignment of 
Channel 10 to Vail Mills, the petitioners seek to deintermix the VHF and 
UHF assignments in their communities by eliminating VHF commercial 
channel assignments by reserving them for educational use, shifting them 
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to another community, or by deleting them. The VHF channels which 
would be affected by the petitioners' basic proposals, with the exception 
of Channel 6 in Schenectady on which Station WRGB is operating, have 
not yet been granted by the Commission. However, applications are 
pending for the VHF channels in the other four cases -- Peoria, Evans¬ 
ville and Hatfield, Madison, and Hartford -- and lengthy comparative 
hearings have been conducted to select the best qualified applicant. Initial 
Decisions have been rendered by the Hearing Examiner in the Evansville, 
Peoria and Madison cases and Oral Argument has been heard by the Com¬ 
mission. In the Hartford case, an Initial Decision has been issued and 
Oral Argument is being awaited. In Hatfield, the hearing has been con¬ 
cluded and proposed findings have been filed, but an Initial Decision has 
not yet been issued. 

3. A grant of the deintermixture petitions in these proceedings 
would enable the UHF broadcasters to avoid competition from VHF sta¬ 
tions in their own communities or immediate areas. In support of their 
proposals the petitioners cite the familiar difficulties which have been en¬ 
countered by UHF broadcasters in competing with VHF. They urge that 
the opportunities for a full utilization of the locally assigned UHF channels 
will be substantially reduced by the advent of a local VHF station, or, as 
in the case of the Albany-Schenectady-Troy area, the continued operation 
of a VHF station already on the air. Referring to the experience of UHF 
broadcasters generally where UHF and VHF assignments are intermixed, 
the UHF broadcasters submit that deintermixture as proposed for their 
respective communities would insure a larger number of local television 
services and a healthy, competitive television operation in their commu¬ 
nities. 

4. It is necessary, however, not to lose sight of the fact that the 
communities involved in the instant proceedings represent only limited 
segments of the overall problem, which is nationwide in scope. The five 
rule making proceedings now under consideration were initiated in the 
hope that a detailed examination of the problem in the light of circumstances 



101 


[952] 

prevailing in these communities would provide the basis on which the Com¬ 
mission could formulate policies applicable generally in the effort to alle¬ 
viate a nationwide problem. 1/ In addition to the instant five cases, peti¬ 
tions had been submitted seeking similar action in approximately 15 other 
communities. But the scope of the problem does not end there. 

5. Careful review of the comments and data submitted in the instant 
proceedings has convinced us that it would not be useful to attempt to find 
solutions of lasting value within the relatively limited scope of the instant 
proceedings. 2/ Although they have shed helpful light on the problems 
associated with deintermixture, including the disposition of the channels 
sought to be removed, the question of "white areas" and others, it has 
become clear that these proceedings provide an inadequate basis for the 
formulation of policies which must take due account of the extensive and 
intricate interrelationships of all parts of the Table of Assignments. 


1/ In our Notice of Further Rule Making (FCC 55-492) in Docket No. 

11238, issued April 21, 1955, we explained that we were "attempting to 
arrive at a decision of future policy to be uniformly followed, wherever 
possible in the effectuation of our Allocation Table for a nationwide tele¬ 
vision system." 

2/ On August 29, 1955, Monona Broadcasting Company and Bartell Tele¬ 
vision Corporation filed a petition requesting the Commission to take 
official notice, or to permit limited reopening of the record in the Madi¬ 
son proceeding to admit certain figures released in August 1955 by the 
United States Census Bureau. Radio Wisconsin, Inc. filed a response to 
this request. This data has been considered by the Commission. 

In the Evansville case, On The Air, Inc. moved to strike the comments 
of Mid-America Broadcasting Corporation, contending that it would be 
illegal for the Commission to adopt Mid-America’s proposal without fur¬ 
ther rule making. Owensboro On The Air, Inc. and Owensboro Publishing 
Company also moved to dismiss Mid-America’s comments. Mid-America 
filed a reply to these motions. Mid-America’s comments have been con¬ 
sidered in the proceeding. 
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953 6. Petitioners seek alleviation of a nationwide problem by action 

directed toward their individual, local communities. Whatever the merits 
of their contentions that local deintermixture would benefit the particular 
UHF operators and their local communities, the Commission has serious 
doubts that the requested relief would be meaningful with respect to the 
general problem. It is noted that most of these petitions are directed 
toward those communities where both VHF channels and UHF are now 
allocated but where no VHF stations (or, in some instances not more than 
one) have commenced operation, apparently on the theory that deinter¬ 
mixture should be accomplished wherever VHF stations have not yet be¬ 
come so established that, in the view of petitioners, deintermixture is 
no longer feasible. In our opinion, if deintermixture, even on a partial 
basis, should finally be determined to be a useful method of resolving the 
overall problems, the particular communities for its application should 
not be selected merely because of the fortuitous circumstance of whether 
a VHF station has commenced operation in any particular community. 
Certainly there is nothing in the records before us which would lead us 
to conclude that the limited deintermixture here sought would provide any 
significant help in resolving the difficulties now confronting UHF broad¬ 
casters in other communities, or for that matter, whether the relief that 
might result in the areas directly involved, would materially strengthen 
UHF in general. There is little, if any, reason to believe, for instance, 
that the reassignment of channels as requested in the instant petitions, 
and in the other pending petitions seeking similar relief, would signifi¬ 
cantly stimulate the conversion of VHF receivers, the increased sale of 
combination UHF-VHF sets, the improvement of UHF transmitting and 
receiving equipment or the elimination of UHF and VHF equipment cost 
differentials. Moreover, apart from the question of whether deinter¬ 
mixture would provide lasting benefit to the specific communities in ques¬ 
tion here, it is not possible to ascertain on the basis of the instant rule 
making proceedings whether deintermixture on the basis proposed by peti¬ 
tioners would be consistent with measures which the Commission must 
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consider in a separate rule making proceeding of much broader scope to 
cope with the nationwide problem. 

7. The present system of intermixed channel assignments is basic 
to the structure of television allocations established by the Sixth Report 
and Order. We believe that any modification of the Table of Assignments 
which would involve significant departures from this system of assign¬ 
ments requires a thorough reexamination of the entire television structure. 
The interrelationships between the particular circumstances in specific 
cases and the nationwide television system as a whole cannot be disre¬ 
garded. In the Commission's opinion, considerations of both fairness 

and practicability preclude an ad hoc approach such as that suggested by 
the petitioners in these proceedings. 

8. The Commission is convinced that if lasting solutions to the 
allocation problems now confronting the development of a nationwide com¬ 
petitive television service are to be found, the approach must be nation- 

954 wide in scope. Accordingly, in order to facilitate the orderly ex¬ 

amination of a number of possible solutions, the Commission is instituting 
a general rule making proceeding. Only through such a general proceeding 
do we believe the Commission may thoroughly and effectively treat this 
matter. Accordingly, the Commission believes that the public interest 
would be best served by denying the instant requests for deintermixture. 
Petitioners will have the opportunity of participating in the general rule 
making proceedings and our denial of their petitions is without prejudice 
to any action the Commission may take as a result of that proceeding. 

9. The Hudson Valley proposal presents a different problem. Hud¬ 
son Valley requests the assignment of a new channel, Channel 10, to Vail 
Mills, a small community located in the Albany-Schenectady-Troy area, 
about 20 miles northwest of Schenectady. The Hudson Valley proposal 
comports with the Commission’s present television allocation plan and 
rules. Unlike the proposals for deintermixture, the petition to assign 
Channel 10 to Vail Mills is consistent with the rules and principles of our 
present television allocations established in the Sixth Report and Order. 
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Channel 10 would meet the present minimum spacing requirements and 

3/ 

all other standards. - Until a decision has been reached on possible 
amendments to our present allocation, the Commission believes that it 
would not be justified in withholding action, pursuant to our present allo¬ 
cation plan and rules, that would bring additional television service to a 
significant number of people. Refusing to make use of this valuable VHF 
frequency as contemplated by the present rules would, we believe, be a 
waste of valuable spectrum space for which active demand is indicated. 
Channel 10 in Vail Mills will represent a second television service to an 
appreciable percentage of families residing in the area, as well as a first 
service to a significant number of families. We do not believe that we 
would be justified in withholding this service, which can be afforded under 
our present rules even though we are presently considering possible 
amendments to our allocations. Accordingly, we are amending our rules 
to add the assignment of Channel 10 to Vail Mills. 

10. A number of parties have filed requests for additional time for 
the filing of supplementary comments, or for the reopening of the record 
for the submission of additional material or for other relief. The sub¬ 
mitted basis of these pleadings is that matters have been presented to the 
Commission outside of the formal framework of comments and arguments 
provided for in the procedures governing consideration of the petitions 
and notices of proposed rule making. In short, an opportunity to 
reply to this matter is requested. The material referred to related to 
possible national reallocation schemes. It does not pertain to the merits 
of granting or denying the particular petitions before us, except as part 
of such a nationwide approach. We have determined that the records now 
before us are inadequate to support a grant of the requested deintermixture 
because of their limited scope. We of course have knowledge, and should, 


3/ It is noted that Vail Mills does not have a postoffice. A postoffice, 
however, is not a prerequisite to the assignment of a television channel. 
The postoffice is merely a convenient reference point; and the lack of a 
postoffice in a community does not bar an assignment. 
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of other and more general suggestions informally submitted to us or 
before Congressional committees. Having decided upon these records 
that some approach other than piecemeal deintermixture must be followed, 
we will afford an opportunity for the formal submission of nationwide 
solutions in the general rule making proceeding we are concurrently insti¬ 
tuting. Whatever plans or solutions which may there be advanced by 
those persons who were not parties to the present proceedings will be 
considered in that proceeding, and an opportunity afforded for the sub¬ 
mission of supporting or adverse comment. In view of our decision in 
the instant proceedings, and the fact that a new proceeding of wider scope 
will now be held, there is no point in reopening the present proceedings 
to insert comments, and replies thereto, whose function is to discuss 
nationwide plans and whose proper forum is the general rule making pro¬ 
ceeding in which all interested parties may participate. 

11. There are also pending in the Evansville case (Docket No. 
11334) petitions filed on November 7, 1955, by Mid-America Broadcasting 
Corp. and Premier Television, Inc. and Ohio Valley Television Company, 
jointly, which request, inter alia , consolidation of the rule making pro¬ 
ceeding concerning deintermixture in Evansville and Hatfield with the 
two adjudicatory proceedings instituted for the purpose of choosing among 
mutually exclusive applications for VHF Channels 7 and 9 assigned to 
those cities. The same petitions also request an amendment of the rules 
which would preclude action on applications for construction permits for 
new television stations until after disposition of all pending petitions for 
rule making and rule making proceedings looking toward removal of the 
particular channel assignments applied for. The Commission does not 
believe that it would be desirable to confuse the rule making proceeding 
with questions of the comparative merits of mutually exclusive applica¬ 
tions, which are at issue in the adjudicatory proceedings. Moreover, it 
would serve no useful purpose to burden the rule making process by con¬ 
solidating the two matters since, as we point out in paragraph 6 above, 
final decision on deintermixture of VHF and UHF channels in any commu- 
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nity should not be governed by the existence or absence of a VHF station 
in the community. Nor does the Commission believe that it would serve 
the public interest to adopt the proposed amendment to the rules, which 
would be tantamount to a freeze on authorizations for new television sta¬ 
tions. The Commission believes that it must retain the discretion to 
determine on a case-by-case basis when the public interest requires that 
it freeze its adjudicatory processes during the pendency of rule making. 
(See FCC v. WJR, The Goodwill Station, Inc ., 337 U. S. 265. The Com¬ 
mission is of the opinion that the procedural inflexibilities petitioners 
seek to introduce are neither necessary nor desirable. The petitions re¬ 
ferred to at the beginning of this paragraph are, accordingly, denied. 

The petitions for intervention in the adjudicatory proceedings, which were 
956 incorporated in the same documents with the foregoing requests, 

are not disposed of here. Various requests for stays in adjudicatory 
proceedings are also not disposed of here. 

12. Several additional petitions advert to the fact that Commissioner 
Mack was not yet a member of the Commission at the time the oral argu¬ 
ments were held in the instant proceedings and request further oral argu¬ 
ment for the purpose of enabling Commissioner Mack to participate in 
these proceedings, and to afford an opportunity to present views on courses 
of action which petitioners state were not contemplated at the time of the 
initial oral arguments. It should be recognized at the outset that there 
is no requirement of law that an oral argument be afforded in a rule mak¬ 
ing proceeding. FCC v. WJR, The Goodwill Station, Inc ., et al, 337 U. 

S. 265. Daily News Television Company , 7 Pike & Fischer, R. R. 839. 
The Commission, within its discretion, heard oral arguments in these 
proceedings. However, we see no necessity for further argument. Peti¬ 
tioners 1 reference to participation by Commissioner Mack erroneously 
presupposes that because he took office after the oral arguments were 
held, he is not qualified to participate in decisions adopted in these pro¬ 
ceedings. In the Commission’s view, no such limitation affects the quali¬ 
fications of a Commissioner to participate in these proceedings. The full 
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record in the proceedings, including the transcript of the oral arguments, 
has been available to Commissioner Mack; and he has read the transcript. 
There is no bar to participation by a Commissioner who takes office after 
an oral argument if the Commissioner has read the transcript of the argu¬ 
ment. See Eastland Co . v. FCC , 92 F. 2d 467, cert. den., 302 U. S. 

735. The petitions requesting further oral argument in these proceedings 
are accordingly denied. 

13. Authority for the adoption of the amendment herein is contained 
in Sections 4 (i), 301, 303 (c), (d), (f) and (r), and 307 (b) of the Commu¬ 
nications Act of 1934, as amended. 

14. In view of the foregoing, IT IS ORDERED, That the foregoing 
petitions for deintermixture listed in paragraph 1 above, ARE DENIED. 

15. IT IS FURTHER ORDERED, That, effective December 16, 

1955, the Table of Assignments contained in Section 3. 606 of the Commis¬ 
sion's Rules and Regulations IS AMENDED insofar as the city named is 
concerned as follows: 

City Channel 

Vail Mills, N. Y. 10- 

FEDERAL COMMUNICATIONS COMMISSION* 

Mary Jane Morris 
Secretary 

Adopted: November 10, 1955 
Released: November 10, 1955. 

* See attached Dissenting Statements of Commissioners Hyde and Bartley; 

* See attached Statement of Commissioner Webster concurring in part 
and dissenting in part. 

(NOTE: Rules changes herein will be included in Amendment 3-61) 
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957 DISSENTING OPINION OF COMMISSIONER ROSEL H. HYDE 

I dissent to the Report and Order entered by the majority in Docket 
Nos. 11238, 11333, 11334, 11335 and 11336, dated November 2, 1955, 
and to the Memorandum Opinion and Order of the same date, denying 
some 26 petitions for rule making to amend Part 3 of the Commission’s 
regulations. I consider the actions of the majority of the Commission to 
be premature, ill-advised and wholly inconsistent with the Commission’s 
other actions in this area. 

The Commission is under a statutory mandate to provide a nation¬ 
wide competitive television service. Until it has been shown that this 
can be achieved with the 12 present VHF channels (or that additional VHF 
channels are available with which to achieve such result), I deem it im¬ 
perative to preserve the UHF service. What the Commission has done 
today may deal a death blow to UHF television service. 

The Orders which have been entered in these cases would dispose 
of a large number of individual petitions addressed to specific situations, 
by blanket declarations to the effect that action on individual petitions 
would not resolve the overall problem. This offers strange reasoning 
and an abrupt change in procedure much belated in its application. 

Until this moment, it has been the practice of the Commission to 
consider petitions for changes in rules establishing the TV allocation 
upon an individual basis. Many such petitions have been acted upon in 
individual rule-making proceedings. A large number of such petitions 
have been granted, including petitions for shifts in TV station assign¬ 
ments, changes in zones, reservation of channels for educational purposes, 
and the addition of new station assignments. Five of the petitions dis¬ 
posed of today have been subjects of notices of proposed rule making 
issued in March of this year. Comment was invited from interested 
persons, and the Commission requested that participants direct their 
attention and submit data with reference to a number of particular matters. 
Oral Argument in the five cases was heard before the Commission on 
June 27 and 28, 1955. The rule making notices, the requests for specific 
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information and the issues discussed in the argument contemplated con¬ 
sideration of the cases on their individual merits. The summary dispo¬ 
sition of these cases today on what is essentially a new procedural device 
seems certain to raise grave questions as to the meaning of the earlier 
proceedings. 

While the orders are virtually bereft of specific findings to support 
the conclusions, it is manifest that material, both in and end de hors the 
record, has been considered in reaching such conclusions. The unfortu¬ 
nate result of this method of disposing of the various proposals is that no 
real consideration is given to the merits of any of them. Moreover, to 
the extent that information outside of the record played a part in the ma¬ 
jority decision, the participants in the formal proceedings have not had 
a fair opportunity to be apprised of the existence of such material, let 
alone meet or test the validity thereof. To give the semblance of due 
process, the majority proposes a general rule-making proceeding in 
which all of the various problems can be lumped together and considered, 
and in which proceeding all pertinent information can be spread upon a 
public record before a final determination is reached. 

The procedures which have been invoked at this time can only be 
interpreted as putting the petitions (and the formal proceedings hereto¬ 
fore held on a number of them) out of the way, although obviously, such 
procedure is not at all necessary to the general rule-making proceeding 
proposed. 

But the obvious reason for the sudden haste of the majority in taking 
the present action is to clear the decks for the immediate grant of VHF 
applications in a number of communities involved in the deintermixture 
cases, and in other communities in which deintermixture has been sug¬ 
gested and peremptorily turned down. The deintermixture petitions 
which have been turned down request stays in the pending VHF proceed¬ 
ings. Therefore, these requests for stays are here being denied without 
proper findings or without proper consideration of the material submitted 
in their support. But if the evidence which has been adduced by the peti- 
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tioners (and not considered by the majority) has merit, the grant of these 
VHF applications may well have the effect of denying the very relief 
sought by the proponents of deintermixture prior to the determination of 
the general rule-making proceedings. Without passing upon the conten¬ 
tions made by the various petitioners, and without evaluating the evidence 
that has been adduced upon the record, the Commission may, in granting 
the VHF applications, effectively eliminate many UHF stations which are 
presently in operation and in many instances render the cases moot. 

Thus, we have a situation not too dissimilar from that presented in the 
Ashbacker case whereby the Commission, by making a grant to one ap¬ 
plicant before it is effectively denying relief to another party, and with¬ 
out giving that party its day in court. The actions of the Commission in 
making further VHF grants in these areas can but have the effect of seri¬ 
ously hampering and perhaps of unalterably precluding the Commission 
from giving proper and adequate consideration to the overall study of the 

allocation plan. 

959 

DISSENTING STATEMENT OF COMMISSIONER ROBERT T. BARTLEY 

I believe these petitions should be disposed of separately upon their 
individual merits, thereby serving as a pattern for the expeditious dis¬ 
position of the remaining deintermixture petitions. Such action would 
afford stability and guidance to the television service. Such action would 
clear the way for continued processing of applications and would provide 
permit holders with the necessary confidence that their status would not 
be changed in the immediate future. The uncertainty created by the 
action of the majority is not conducive to encouraging the assumption of 
the substantial risks involved in getting additional service on the air. 

With respect to the Vail Mills "slug-in”, I cannot agree with the 
conclusion reached by the majority on the merits of the petition. In my 
judgment, the result will be the death knell of multiple UHF services in 
the area; consequently, less instead of more service to the public. 
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COMMISSIONER WEBSTER CONCURRING IN PART AND 

DISSENTING IN PART 

When consideration was first given to these deintermixture cases 
I was of the opinion that, deplorable as may be the delay already occasioned 
by unforeseen developments relating to these petitions, action thereon at 
this time, in the face of the Commission’s notice of proposed rulemaking 
for the purpose of reviewing the nationwide television allocation plan, ap¬ 
peared both inappropriate and inconsistent. It seemed to me that the fur¬ 
ther delay which would result from the Commission withholding action on 
these petitions until a decision in the general proceeding had been reached 
would be warranted in view of the cloud which the decision in these cases 
might place upon the larger proceeding. 

However, in view of the fact that the Commission’s report and order 
as now written provides that its denial of the deintermixture petitions is 
without prejudice to any action the Commission may take as a result of 
the general rulemaking proceeding in which the petitioners in these deinter¬ 
mixture proceedings will be given the opportunity to participate, it would 
appear to me that the majority’s views are sufficiently similar to mine to 
enable me to concur with its report and order insofar as it concerns the 
deintermixture cases. 

However, the decision to authorize a drop-in of channel 10 at Vail 
Mills, New York is so obviously inconsistent with the proposed general 
rulemaking proceeding that I am forced to dissent from this action. 
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QUESTIONS PRESENTED 


Petitioner and Respondents (but not Intervenor) agree 
that the following issues are presented: 

(1) Whether, in rule-making proceedings leading to the 
assignment of VHF television Channel 10 and the 
denial of a counter-proposal to reserve for educa¬ 
tional use the sole VHF channel presently allocated 
to the area and thus place all commercial television 
in the UHF band, the Federal Communications Com¬ 
mission acted arbitrarily, capriciously and in viola¬ 
tion of Section 4 of the Administrative Procedure 
Act and Section 4(j) of the Communications Act in 
permitting the Columbia Broadcasting System, Inc. 
to make ex parte submissions on television allocation 
problems. 

(2) WTiether the Commission acted arbitrarily, capri¬ 
ciously and in violation of Sections 303(g) and 307 (b) 
of the Communications Act and Section 4 of the Ad¬ 
ministrative Procedure Act in the consideration, if 
any, it gave to the following factors: 

(a) The need for Channel 10. 

(b) The alleged adverse economic effect which the 
operation of a station on Channel 10 would have 
upon existing and potential stations in other 
communities, and the alleged salutary economic 
effect which the adoption of the counter-pro¬ 
posal would have upon such stations. 

(3) (a) Whether the reasons, if any, which the Commis¬ 
sion gave for denying the counter-proposal meet the 
requirements of Sections 4(b) and 6(d) of the Ad¬ 
ministrative Procedure Act. (b) Whether the rea¬ 
sons vrhich the Commission gave for assigning Chan¬ 
nel 10 meet the requirements of Sections 4(b) and 
6(d) of the Administrative Procedure Act. 

(4) Whether the Commission’s allocation of Channel 10 
was inconsistent with both established Commission 
policy and other actions taken by the Commission 
on the same day and, if so, is therefore reversible 
error. 
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United States Conrt ol Appeals 

Fob the Distbict of Columbia Cibcuit 


No. 12,987 

Vast Cubleb Broadcasting Corpobation, Petitioner, 


v. 


i 

United States of America and 
Federal Communications Commission, Respondents, 
Hudson Valley Broadcasting Company, Inc., Intervenor. 


No. 12,989 

Greylock Broadcasting Company, Petitioner, 

v. 

i 

United States of America and ; 

Federal Communications Commission, Respondents, 
Hudson Valley Broadcasting Company, Inc., Intervenor. 


Petition for Review of Orders of the Federal 
Communications Commission 


BRIEF FOR PETITIONER VAN CURLER 


JURISDICTIONAL STATEMENT 

Petitioner, Van Curler Broadcasting Corporation, has 
petitioned for review of three orders of the Federal Com¬ 
munications Commission announced in a Report and Order 


! 
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adopted November 10,1955 (R. 948, FCC Docket No. 11238). 
These three orders are: 

(1) the amendment of Section 3.606 of the Commission’s 
Rules and Regulations to provide for the allocation of 
Very High Frequency (VHF) television Channel 10 to Vail 
Mills, New York, a tiny community about 20 miles North¬ 
west of Schenectady, New York (R. 956); 

(2) the denial of Van Curler’s request to amend Section 
3.606 by reserving Channel 6, Schenectady, the only VHF 
channel presently allocated to the Albanv-Schenectadv-Troy 
area, for educational use; and by changing the designation 
of the present educational channel, Channel 17, to com¬ 
mercial so that it could be utilized by the station presently 
operating on Channel 6 (R. 951, 956); and 

(3) the denial of Van Curler’s request to reopen the pro¬ 
ceedings before the Commission to permit examination of 
and rebuttal to an in camera presentation made to the 
Commission, without notice to the parties, by the Columbia 
Broadcasting System, Inc. (CBS) (R. 951, 954-55). 

The petition for review was filed pursuant to Section 
402(a) of the Communications Act of 1934, as amended 
[47 U.S.C. § 402(a)]. 

STATEMENT OF THE CASE 

Petitioner Van Curler is the permittee of Ultra High 
Frequency (UHF) television station WTRI, Albany, New 
York, which it operated until February 1, 1955. Petitioner 
Greylock Broadcasting Company operates UHF station 
WMGT-TV, North Adams, Massachusetts, about 25 miles 
to the East of Albany Intervenor Hudson Valley Broad¬ 
casting Company, Inc. is the permittee and operator of 
UHF station WROW-TV, Albany, New York. 

Up until the conclusion of the proceedings of which 
review is sought, there were seven UHF commercial chan¬ 
nels and one VHF commercial channel allocated to Albany- 
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Schenectady-Troy and neighboring communities (see § 3.606! 
of the Commission’s Rules and Regulations, 1 Pike & 
Fischer, Radio Regulations, par. 53.606). Three of the j 
seven commercial UHF channels were assigned to Albany- 
Schenectady-Troy. They were held by Van Curler, Hudson 
Valley and another permittee which has not yet constructed! 
its station (R. 20). There were also a UHF educational! 
channel (Channel 17) held by the University of the State 
of New York, and a VHF commercial channel (Channel 6) 
held by the General Electric Company (R. 20). 

! 

Four of the seven commercial UHF channels were allo¬ 
cated to smaller cities near Albany-Schenectady-Troy. Each; 
of the neighboring communities of Amsterdam, Glovers- 
ville and Glens Falls, New York, and North Adams, Massa¬ 
chusetts had one UHF channel (§ 3.606, supra). One of! 
these channels—that held by Grevlock at North Adams— j 
was in operation. 

The proceedings of which review is here sought were 
initiated by a Petition for Rule Making filed on November 
5, 1954 by Hudson Valley (R. 1). The petition requested 
the Commission to amend Section 3.606 of the Commis- I 
sion’s Rules and Regulations so as to enable Hudson i 
Valley to render improved television service to the people 
living in Albany, Troy and Schenectady, New York, and j 
contiguous areas (R. 1-2). This objective was to be accom- ; 
plished by assigning VHF Channel 10 to Vail Mills, New 
York, “a point approximately 20 miles northwest of the ! 
city of Schenectady.” {Ibid.) The “point”, Vail Mills, j 
is a crossroads with 250 inhabitants but no post office (R. ; 
9, 41, 306-307). 

On November 16, 1954, Van Curler filed an opposition i 
and a counterproposal to the Channel 10 plan. Van 
Curler’s opposition pointed out that the assignment of 
Channel 10 would cause the then operating UHF stations ! 
to cease operation, and prevent the utilization of any of 
the UHF channels in the area (R. 9-11). Van Curler \ 
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supported its opposition with evidence from the Commis¬ 
sion’s files showing the large number of UHF stations which 
had been forced to cease operation as the result of existing 
or imminent competition from two VHF stations (R. 12-17). 
Also submitted was the testimony of the then Chairman 
of the Commission and of other experts in the field (ibid.). 
Greylock filed an opposition to Channel 10 which made 
similar arguments (R. 43). 

Van Curler recommended as a counterproposal to Chan¬ 
nel 10 that the one commercial VHF channel allocated to 
the area (Channel 6) be reserved for educational use (R. 
10-11, 20). In its place would be substituted the present 
educational UHF channel (Channel 17). This, Van Curler 
contended, would place all existing and potential com¬ 
mercial stations on equal competitive footing and provide 
the maximum number of stations for the people of the area 
(R. 29-30). This type of reallocation is called “deinter¬ 
mixture” in the trade because it eliminates the intermixture 
of UHF and VHF commercial channels in the same area. 

On December 17, 1954, the Commission released a Notice 
of Proposed Rule Making requesting written comments 
from “interested parties” by a specified date on both the 
Channel 10 proposal and Van Curler’s counterproposal 
(R. 58). Timely comments were filed by several parties 
including Van Curler, Greylock and Hudson Valley (R. 61, 
SO, 206, 218, 292). The Columbia Broadcasting System, 
Inc. (CBS) did not submit its views or enter an appearance. 

On February 1, 1955, Van Curler’s station ceased opera¬ 
tion when the network affiliation it had held with CBS was 
switched to Hudson Valley, control of which had been 
acquired in the fall of 1954 by a group headed by CBS 
commentator Lowell Thomas (R. 469-471). The Commis¬ 
sion’s announcement of the institution of rule-making pro¬ 
ceedings looking toward the allocation of Channel 10 con¬ 
tributed to the termination of operations (R. 471). With- 
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out a network affiliation because of CBS’ action, and 
without any hope of securing one in the future because 
of Channel 10, Van Curler saw no chance for successful 
operation of its station. Van Curler charged that the 
sudden affiliation shift and the Channel 10 proposal were 
both a part of a conspiracy between CBS and the Lowell 
Thomas group to drive Van Curler out of business and 
make Albanv-Schenectady-Troy a two-station market (R. 
472-473). ' ’ I 

On April 21, 1955, the Commission released a Notice of 
Further Rule Making (R. 308). The Commission noted 
(R. 312) “we are, by this proceeding attempting to arrive 
at a decision of future policy to be uniformly followed, 
wherever possible, in the effectuation of our Allocation 
Table for a nation-wide television system.” It pointed out 
that the problems involved in the instant proceeding were 
very similar to those involved in other pending deinter- 
mixture cases (R. 312). Accordingly, the Commission 
requested the parties to submit extensive data on six 
specific issues and provided that oral argument he held to 
assist the Commission in reaching its final determination 
(R, 312-14). ! 

The information requested included the service contours 
of the existing stations and the proposed Vail Mills station, 
the number of families residing within these contours, the 
signals received in the area from stations outside the area* 
the economic data indicating the chances for successful 
operation of existing and potential UHF stations in the: 
area if (1) Channel 10 were allocated, if (2) Van Curler’s! 
deintermixture counterproposal were adopted or if (3) the 1 
status quo were maintained (R. 312-14). i 

The Notice of Further Rule Making established dates for 
filing comments and replies, and prohibited later comments: 
“unless (1) specifically requested by the Commission or! 
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(2) good cause for the filing of such additional comments is 
established” (R. 314). 

Timely written comments were filed by several parties, 
including Van Curler, Greylock and Hudson Valley (R. 316, 
355, 376). Van Curler submitted verified engineering and 
economic data in response to the Commission’s requests 
(R. 389, 418, 430, 467). Hudson Valley’s comments con¬ 
tained an engineering affidavit, but it did not offer counter 
economic data (R. 355). Van Curler’s comments repre¬ 
sented that if Channel 10 was not allocated, and if, as a 
result, Van Curler secured a network affiliation as it antic¬ 
ipated, it would place its station back on the air and operate 
it with increased power (R. 474-75). CBS did not file any 
comments or enter an appearance. 

The Commission’s order scheduling oral argument stated 
that “ [a] 11 parties who have heretofore filed timely written 
comments in the proceedings may participate in the oral 
argument. All parties eligible to participate in the oral 
argument and who intend to do so, should notify the Com¬ 
mission in writing on or before June 15, 1955”. (R. 476) 

Such notifications were filed by several parties, including 
Van Curler, Greylock and Hudson Valley, but not CBS 
(R. 478, 479, 484). 

On June 25,1955, oral argument on the various proposals 
was held at a public meeting of the Commission (R, 712, 
S57-58). Several parties, including Van Curler, Greylock 
and Hudson Valley, appeared through counsel at the argu¬ 
ment (R. 858, 866, 882). Van Curler’s counsel represented 
to the Commission that if Channel 10 were not allocated, 
petitioner would resume operation of WTRI, and would 
increase the power of the station (R. 864-65, S96). CBS 
did not appear or present evidence at the argument. After 
the argument, the matter was submitted. 

On October 25, 1955, Van Curler filed a “Petition to 
Reopen Proceedings” (R. 922). This petition alleged (R. 
929) that on October 6, 1955, 
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‘‘according to Broadcasting-Telecasting Magazine 
(Issue of October 10,1955, page 28) ‘an unprecedented 
2Vo hours meeting’ took place between the President 
of Columbia Broadcasting System, Inc. and his aides, 
on the one hand, and five Commissioners on the other. 
... WTRI [Van Curler] does not know what took place 
at the 2 j /2 hour conference since the public was not 
admitted and apparently no transcript of the proceed¬ 
ings was made. Nor does WTRI officially know what 
documents were left with the Commission. No public 
notice has been made by the Commission of the filing 
of the documents nor of the nature thereof. WTRI 
has not been able to locate any of these documents ip 
the Commission’s dockets relating to this proceeding.’’ 

Van Curler’s petition also alleged that, according to thfe 
trade press, CBS opposed each of Van Curler’s recomi- 
mendations at the in camera meeting. CBS supported the 
allocation of Channel 10 to the Albanv-Schenectadv-Trov 

j "i 

area, it opposed the reservation of Channel 6 for educa¬ 
tional use, and it suggested the abandonment of UHF in 
the area (R. 930, 933). 

The petition further alleged (R. 934): 

! 

; 

“WTRI has produced evidence in Docket No. 11,243 
which demonstrates that CBS has been engaged in a 
conspiracy with Hudson Valley to change the CBS 
affiliation from WTRI, which formerly had the affiliaf 
tion, to Hudson Valley, which is owned by a group 
headed by CBS newscaster, Lowell Thomas, and to 
assist in having Channel 10 assigned to Vail Mills—the 
effect and purpose of this concerted action have been 
to drive WTRI out of business. ” 

i 

Alleging that the ex parte presentation of CBS violated 
Section 4 of the Administrative Procedure Act [5 U.S.C- 
§ 1003] and Section 4(j) of the Communications Act of 
1934 [47 U.S.C. § 154(j)], Van Curler requested that the 
record be reopened in order that it might ascertain exactly 


i 

! 



what had been presented to the Commission by CBS, and 
in order that it might rebut the CBS presentation (R. 
934-35). 

On November 10,1955, the Commission adopted a Report 
and Order (R. 94S) allocating Channel 10 to Vail Mills 
effective December 16, 1955 (R. 94S, 956), denying Van 
Curler’s counterproposal without prejudice to its considera¬ 
tion in a general rule-making proceeding instituted on the 
same day (R. 948, 951, 953-54, 956) and denying Van 
Curler’s petition to reopen the record (R. 954-55). 

In its Report and Order, the Commission concluded that 
a need existed for Channel 10 and that the Commission 
would not therefore be justified in withholding action on 
Channel 10 until the conclusion of the nationwide realloca¬ 
tion proceeding which it instituted on that day (R. 954). 
With respect to Van Curler’s counterproposal, however, it 
did withhold action, at least on the merits. While recog¬ 
nizing the substance of the fundamental issue presented 
by the counterproposal—“whether deintermixture would 
provide lasting benefit to the specific communities in ques¬ 
tion here”—,it put aside the “merits” of Van Curler’s 
“contentions” to a later proceeding (R. 953). It denied 
the proposal, “without prejudice” however to its consid¬ 
eration in the later proceeding (R. 954). 

The Commission admitted that it had “knowledge” of 
the “general suggestions informally submitted to us” by 
CBS and others (R. 955). It impliedly recognized that 
parties opposing these “suggestions” should have an op¬ 
portunity to know and rebut them for it stated that these 
parties would be afforded such an opportunity when the 
suggestions were eventually refiled, this time in the public 
record of the nationwide allocation proceeding (R. 955). 
“In view of our decision in the instant proceedings [i.e., 
postponement of the merits of deintermixture], and the 
fact that a new’ proceeding of wider scope will now be held, 


9 


there is no point in reopening the present proceedings to 
insert comments, and replies thereto. . . (R. 955JL 1 

Commissioners Hyde, Webster and Bartley dissented 
from the allocation of Channel 10. Commissioners Hyde 
and Bartley also dissented from the denial of Van Curler’s 
deintermixture petition and its request for reopening of 
the record. j 

i 

Commissioner Bartley stated that the Vail Mills “slug*- 
in” would sound the “death knell of multiple UHF services 
in the area” and result in “less instead of more services to 
the public” (R. 959). 

i 

Commissioner Hyde stated that the parties “have not had 
a fair opportunity to be apprised” of the material “de hors 
the record” which “has been considered,” and that the 
various proposals had been disposed of without “real con-i 
sideration . . . given to the merits” (R. 957). j 

Commissioner Webster, who concurred with the majority! 
on the postponement of the arguments for deintermixture,i 
did not do so on Channel 10 because the action was “so 
obviously inconsistent” with the postponement (R. 959). 

i 

Both Van Curler and Greylock petitioned this Court for 
review of the Commission’s Report and Order, and both 
requested a stay of the allocation of Channel 10 pending: 
final decision upon review. On December 9, 1955, this j 
Court granted Greylock’s application for stay, but denied 
that of Van Curler for lack of a showing of irreparable i 
injury. 


l While the Commission's opinion -would appear to constitute an admission j 
that the CBS comments were considered, the record filed by the Commission j 
in this Court does not contain those comments. The certificate of the Acting 
Secretary of the Commission filed with the record states that that record ; 
includes “all papers and evidence presented to and considered by the Com¬ 
mission in entering said orders [the ‘orders complained of*]”. 

i 

i 

i 


i 

i 
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STATUTES INVOLVED 
1. Administrative Procedure Act: 

Section 4: 

“Rule Making 

“Except to the extent that there is involved (1) any 
military, naval, or foreign affairs function of the 
United States or (2) any matter relating to agency 
management or personnel or to public property, loans, 
grants, benefits, or contracts— 

“(a) Notice .—General notice of proposed rule mak¬ 
ing shall be published in the Federal Register (unless 
all persons subject thereto are named and either per¬ 
sonally served or otherwise have actual notice thereof 
in accordance with law) and shall include (1) a state¬ 
ment of the time, place, and nature of public rule mak¬ 
ing proceedings; (2) reference to the authority under 
which the rule is proposed; and (3) either the terms of 
substance of the proposed rule or a description of the 
subjects and issues involved. Except where a notice 
or hearing is required by statute, this subsection shall 
not apply to interpretative rules, general statements 
of policy, rules of agency organization, procedure, or 
practice, or in any situation in which the agency for 
good cause finds (and incorporates the finding and a 
brief statement of the reasons therefor in the rules 
issued) that notice and public procedure thereon are 
impracticable, unnecessary, or contrary to the public 
interest. 

“(b) Procedures .—After notice required by this 
section, the agency shall afford interested persons an 
opportunity to participate in the rule making through 
submission of written data, views, or arguments with 
or without opportunity to present the same orally in 
any manner; and, after consideration of all relevant 
matter presented, the agency shall incorporate in any 
rules adopted a concise general statement of their 
basis and purpose. "Where rules are required by stat¬ 
ute to be made on the record after opportunity for an 
agency hearing, the requirements of sections 1006 and 
1007 of this title shall apply in place of the provisions 
of this subsection. 

* • * 
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(d) Petitions .—Every agency shall accord any inter¬ 
ested person the right to petition for the issuance; 
amendment, or repeal of a rule.” [5 U.S.C. § 1003, 6 
Stat. 238 (1946)] 

i 

2. Communications Act of 1934. as amended: 

Section 4(j): 

i 

“. . . Every vote and official act of the Commission; 
shall be entered of record, and its proceedings shall 
be public upon the request of any party interested. 
The Commission is authorized to withhold publication^ 
of records or proceedings containing secret information; 
affecting the national defense.” [47 U.S.C. § 154(j), 
48 Stat 1066 (1934)]. 

Section 303(g): 

| 

“ [The Commission shall:] Study new uses for radio,, 
provide for experimental uses of frequencies, and gen¬ 
erally encourage the larger and more effective use of 
radio in the public interest;”. [47 U.S.C. § 303(g),; 
48 Stat. 1082 (1934)]. 

; 

Section 307(b): j 

“In considering applications for licenses, and modifica-i 
tions and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of | 
operation, and of power among the several States and \ 
communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same.” 
[47 U.S.C. § 307(b), 49 Stat. 1475 (1936)] j 

STATEMENT OF POINTS 

Section 4(b) of the Administrative Procedure Act affords 
interested parties a right to “participate” in adminis¬ 
trative rule-making proceedings through “submission of 
written data, views, or argument.” Section 4(b) imposes 
a correlative duty upon an agency to consider ‘ ‘ all relevant 
matter presented” by interested parties before promul¬ 
gating a rule. 
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The Commission’s allocation of Channel 10 and its denial 
of Van Curler’s counterproposal to reserve Channel 6 
for educational use were arbitrary and otherwise in viola¬ 
tion of law because: 

1. After instituting and concluding a public rule-making 
procedure with formal written comments and oral argument 
on the public record, the Commission held an in camera 
meeting with CBS and apparently based its decision upon 
secret evidence supplied by CBS. CBS had an interest 
in the proceedings but had not disclosed that interest by 
becoming a party. This procedure rendered meaningless 
the written comments previously submitted by the parties 
and the oral argument previously held before the Com¬ 
mission. It denied all substance to the right, guaranteed 
by Section 4(b), to submit written evidence or oral 
argument. 

2. In allocating Channel 10 and denying Van Curler’s 
counterproposal, the Commission failed to consider “all 
relevant matter presented” as required by Section 4(b). 
It ignored evidence concerning the economic effect of its 
actions upon existing and potential UHF stations in the 
area, and it ignored evidence concerning the need for a 
television outlet at Vail Mills and a new service in the 
Albanv-Schenectady-Trov area. 

SUMMARY OF ARGUMENT 

1. Van Curler’s first argument is, in substance, that the 
allocation of Channel 10 and the denial of the counter¬ 
proposal without affording Van Curler a prior opportunity 
to know and meet the secret comments of CBS was arbi¬ 
trary and in violation of the Administrative Procedure Act. 

Section 4(b) of that Act guarantees that parties to rule- 
making proceedings shall have, at a minimum, a right to 
submit evidence in writing. Just as a right to a hearing 
is meaningless if the judgment is based upon secret evidence 
presented during ex parte argument, so the right to file a 
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written statement is nugatory if the decision is founded 
upon hidden data submitted at an in camera meeting. The 
right to file a written statement 4 ‘includes the right to file 
a meaningful statement, one based on all the facts in the 
file and made with awareness of the recommendations and 
arguments to be countered”. [Gonzales v. United States, 
348 U.S. 407, 415, 75 S. Ct. 409, 413-14 (1955)] 

The Commission, in this case, instituted the “public” 
rule-making procedure outlined in Section 4 of the Adminis¬ 
trative Procedure Act. It permitted interested parties an 
opportunity to submit written comments, but it established 
a cut-off date for such filings. It afforded oral argument, 
but it stated that only parties of record could participate. 
Then, long after the case was submitted, it gave CBS, an 
outsider to the proceedings up to that date, the opportunity 
to file secret comments and make an ex parte argument. 

Having embarked upon a formal procedure in which the 
views of all parties were placed upon the public record, 
the Commission was bound by it, at least until public 
notice of a different procedure was given. Having closed 
the record as far as the parties were concerned, the Com¬ 
mission could not secretly open it for CBS. To do so was 
to violate its own procedural orders and to do violence to 
fundamental notions of fair play. j 

i 

2. Van Curler’s second argument is, in brief, that the 
Commission failed to consider all the evidence against 
Channel 10 and in favor of the deintermixture counter¬ 
proposal before it acted. 

To give substance to the right of interested parties to 
submit written evidence guaranteed by Section 4(b) of the 
Administrative Procedure Act, the Congress imposed upon 
administrators a correlative duty to consider “all relevant 
matter presented.” Van Curler contends that the Com¬ 
mission failed to perform this duty in this case. 
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The Commission ignored the principal arguments against 
Channel 10 and for the deintermixture counterproposal. 
These arguments were based upon economic evidence tend¬ 
ing to show that Channel 10 would prevent the utilization 
of from four to seven UHF channels in the area, and that 
deintermixture would permit the operation of the maximum 
number of stations. While taking final action to allocate 
Channel 10, the Commission postponed all consideration 
of the principal arguments against it. Although denying 
deintermixture, the Commission specifically refused to 
consider the merits of the arguments in its favor. The 
effect of the Commission’s actions was to render mean¬ 
ingless the comments previously submitted by Van Curler. 

The Commission’s opinion also ignores evidence con¬ 
cerning the need for a television outlet at Vail Mills and 
a new service in the Albany-Schenectadv-Troy area. In¬ 
deed, the Commission’s conclusions in support of Channel 
10 are so vague that their evidentiary basis cannot be 
ascertained; the very generality of the language frustrates 
the performance by this Court of its duty to determine 
whether the Commission considered all the facts of record 
and whether its order has support in substantial evidence. 

We do not contend that the Commission lacks power, 
under appropriate circumstances, to allocate Channel 10 
to Vail Mills. It may be that after observing reasonable 
procedural safeguards, and after considering all the rele¬ 
vant facts, the Commission can state a rational basis for 
Channel 10 founded upon substantial evidence. But it has 
not done so yet. 
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ARGUMENT 

L THE COMMISSION'S ACTIONS WERE ARBITRARY AND IN 
VIOLATION OF THE ADMINISTRATIVE PROCEDURE ACT AND 
THE COMMUNICATIONS ACT BECAUSE EX PARTE CONSUL- 
TATIONS WERE HAD WITH CBS. j 

A. The Violation of Statutory Requirements and 
Fundamental Concepts of Fair Play 

The rule-making procedure instituted by the Commission 
in this case was the “public procedure” outlined in Section 
4 of the Administrative Procedure Act [5 U.S.C. § 1003]. 
In the words of Section 4(a), “general notice” of the 
“time, place, and nature of public rule making proceed¬ 
ings” was published in the Federal Register [19 Fed. Reg. 
8S16; 20 Fed. Reg. 2823]. Those interested were invited 
to file written comments by a certain date pursuant! to 
Section 4(b) (R. 60, 314). No comments were permitted 
after that date without a showing of good cause (R. 60, 
314). Oral argument was afforded, but only to parties 
who had filed comments (R. 476). In its comments and 
argument. Van Curler opposed the allocation of Channel 10 
to Vail Mills and suggested as a counterproposal the de¬ 
intermixture of commercial assignments by reserving 
Channel 6 for educational use. 

j 

CBS did not file timely comments and did not participate 
in the public argument. Instead, it intervened secretly 
months after the case had been submitted (R. 929). In a 
two-and-one-lialf hour “unprecedented” private meeting 
with five Commissioners—at which it left with the Com¬ 
missioners lengthy written proposals—it recommended that 
Channel 10 be allocated to the Albany-Schenectady-Troy 
area, that Channel 6 be retained as a commercial channel, 
and that utilization of the UHF channels in the area be 
abandoned (R. 930, 933). 

The Commission’s Report and Order allocated Channel 
10 to Vail Mills and denied Van Curler’s request that 
Channel 6 be reserved for educational use (R. 951, 956, 
par. 9). In its Report, the Commission admitted that; it 
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Lad “knowledge” of the “general suggestions informally 
submitted to us”, but stated that these suggestions did not 
“pertain to the merits of granting or denying the particular 
petitions before us, except as part of ... a nationwide 
approach” (R. 955). 1 

In its opinion the Commission acknowledged that a re¬ 
quest had been made by Van Curler that the ex parte 
presentations of CBS be made public (R. 951, 954). It 
suggested, as a cure to the deficiency alleged, that the pre¬ 
viously secret recommendations be submitted formally at. 
a later date in a nationwide allocation proceeding, where 
all interested parties could reply (R. 955). It implied that 
no harm had been done because nothing had been decided; 
the merits of all proposals had been postponed to the 
nationwide allocation proceeding (R. 955): 

“Whatever plans or solutions which may there [in 
the nationwide proceeding! be advanced by those per¬ 
sons who were not parties to the present proceedings 
will be considered in that [the nationwide] proceeding, 
and an opportunity afforded for the submission of 
supporting or adverse comment. In view of our deci¬ 
sion in the instant proceedings [i.e., postponement of 
the merits of deintermixture], and the fact that a new 
proceeding of wider scope will now be held, there is no 
point in reopening the present proceedings to insert 
comments, and replies thereto. ...” (Emphasis added) 


1 If a recommendation to allocate Chajinel 10, to retain Channel 6 as a 
commercial channel, and to abandon UHF did not pertain to the merits of 
Hudson Valley’s petition and Van Curler’s counter-proposal, it is difficult 
to see what would have. Furthermore, it makes no difference whether or not 
the CBS proposals were part of a “nation wide” approach. Van Curler 
was prejudiced in either event. So far as we can tell, the Commission treated 
the CBS comments as if they had been made in the Channel 10 proceeding. 
It certainly did not treat them as a request for the institution of new allo¬ 
cation proceedings with a “nation wide” approach. Its practice is to give 
public notice of the receipt of requests for changes in its rules. It gave no 
public notice of the receipt of the CBS proposals, either at that time or 
since. 


17 


Commissioner Hyde, dissenting (R. 957), stated that 
it was 


“. . . manifest that material, both in and end de hdrs 
the record, had been considered . . . The unfortunate 
result of this method of disposing of the various pro¬ 
posals is that no real consideration is given to ihe 
merits of any of them. Moreover, to the extent that 
information outside of the record played a part in the 
majority decision, the participants in the formal pro¬ 
ceedings have not had a fair opportunity to be apprised 
of the existence of such material, let alone meet or 
test the validity thereof. To give the semblance of 
due process , the majority proposes a general rule¬ 
making proceeding in which all of the various problems 
can be lumped together and considered, and in which 
proceeding all pertinent information can be spread 
upon a public record before a final determination! is 
reached.” (Emphasis added) j 

j 

This “semblance of due process” was not and could hot 
have been given to the Vail Mills action because, until 
stayed by this Court, it was final. It was the one affirmative 
action taken by the Commission that day. The procedural 
irregularity in its allocation could not possibly be cured by 
later proceedings. 


Apparently the Commission has not yet learned the lesson 
of Ashbaclcer. 1 2 Affording an opportunity to reply to the 
CBS comments after Channel 10 was “slugged in” is as 
empty a gesture as affording a hearing to an applicant after 
the channel he seeks has been granted to another. If Van 
Curler was entitled to an opportunity to reply, it was 
entitled to that opportunity before final action was taken 
on Channel 10. 2 i 


1 Ashbaclcer Radio Corporation v. FCC, 326 U.S. 327, 66 S. Ct. 148 (1945). 

2 Ashbacker Radio Corporation v. FCC, supra; Saltsman v. Strombexg - 
Carlson Tel. Mfg. Co., 60 App. D. C. 31, 46 F. 2d 612 (1931); Isbrandtsen Co. 
v. United States, 93 App. D. C. 293, 211 F. 2d 51 (1954), cert, denied, 342 
U.S. 950; Delta Air Lines, Inc. v. CAB, App. D. C. , F. 2d 

(Oct. 24, 1955). ! 


y 



Van Curler contends that in permitting the secret CBS 
intervention, the Commission acted arbitrarily and in viola¬ 
tion of both the Administrative Procedure Act and the 
Communications Act. The Commission’s action was arbi¬ 
trary because it violated fundamental concepts of proced¬ 
ural regularity. To afford CBS a two-and-one-half hour 
private presentation without opportunity to Van Curler 
for rebuttal was to deny basic fair play. “He who decides 
anything, one party being unheard, though he should decide 
right, does wrong.” 3 

The Commission’s action was in violation of Section 
4(b) of the Administrative Procedure Act because it denied 
substance to the right to “an opportunity to participate” 
in rule making “through submission of written data, views 
or argument” guaranteed by that section [5 U.S.C. § 
1003(b)]. The opportunity to present written and oral 
views includes not only the right to present evidence, but 
also a reasonable opportunity to know the claims of the 
opposing parties and to meet them. The right to submit 
such argument implies that opportunity; otherwise the right 
has form but no substance. 4 

The Commission’s action violated Section 4(j) of the 
Communications Act because the record of the meeting 
with CBS and the matters there submitted were not made 
public upon Van Curler’s request. Section 4(j) states that 
the Commission’s “proceedings shall be public upon the 

3 (t ‘ Qui aliquid statvcrit parte inaudita altera, acquum licet dixerit, haud 
aequum fcccrit. Ho who decides anything, one party being unheard, though 
he should decide right, does wrong. 6 Co. 52; 4 Bla. Com. 483; ’ 2 Bouv. Law. 
Diet., Rawle’s Third Revision, 1914, p. 2157.” L. B. Wilson, Inc. v. FCC, 
83 App. D. C, 176, 170 F. 2d 793, 807 (1948). 

4 * 1 The right to a hearing embraces not only the right to present evidence, 
but also a reasonable opportunity to know the claims of the opposing party 
and to meet them. The right to submit argument implies that opportunity; 
otherwise the right may be but a barren one.” Morgan v. United States 
(Second Morgan Case), 304 TJ.S. 1, IS, 58 S. Ct. 773, 776 (1938). 
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request of any party interested.” [47 U.S.C. § 154(j)] The 
only exception to this rule is for “records or proceedings 
containing secret information affecting the national de¬ 
fense.” {Ibid.) No one can possibly contend that QBS’ 
recommendations meet this test. 

i 

i 

Van Curler’s arguments that the CBS ex parte inter¬ 
vention was (1) a violation of fundamental concepts of 
procedural regularity, and (2) a violation of Section 4(b) 
of the Administrative Procedure Act, find support in 
Gonzales v. United States, 348 U.S. 407, 75 S. Ct. 409 (1955). 
In that case a Selective Service registrant who claimed 
conscientious objector status was denied that status by the 
Selective Service Appeal Board. In passing upon his case, 
the Appeal Board considered a recommendation submitted 
to it bv the Department of Justice which the registrant 
had never had the opportunity to examine and rebut, j Up¬ 
setting his subsequent conviction for refusing to submit to 
induction, the Supreme Court held that the failure to afford 
him an opportunity to inspect and reply to the Justice 
Department recommendation was denial of fair play and 
a frustration of his right to submit his views in writing. 

The registrant had no statutory or constitutional right 
to a hearing before the Appeal Board; all he had whs a 
“right to file a statement” guaranteed by Selective Service 
regulations (348 U.S. at 414-415, 75 S. Ct. at 413). Yet 
the Court held that his right to know and meet the pleading 
filed by the government was “implicit in the Act and Regu¬ 
lations—viewed against our underlying concepts of pro¬ 
cedural regularity and basic fair play” (348 U.S. at 412, 
75 S. Ct. at 412). The Court’s rationale was stated as 
follows (34S U.S. at 415, 75 S. Ct. at 413-414): 


“Just as the right to a hearing means the right to a 
meaningful hearing, [citing cases], so the right to file 
a statement before the Appeal Board includes the right 
to file a meaningful statement, one based on all the 
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facts in the file and made with awareness of the recom¬ 
mendations and arguments to be countered.” 1 

By parity of reasoning, Van Curler’s right to file written 
comments pursuant to Section 4(b) of the Administrative 
Procedure Act includes the right to file meaningful 
comments—“based on all the facts in the file and made 
with awareness of the recommendations and arguments to 
be countered.” Without an opportunity to know the 
arguments in opposition, Van Curler’s right to present its 
views against Channel 10 lacked all substance. Van Curler’s 
right to request rule making for deintermixture—its “right 
to petition for the issuance, amendment, or repeal of a 
rule” [§4(d) of the Administrative Procedure Act, 5 U.S.C. 
1003 (d)]—was also rendered nugatory by the Commis¬ 
sion’s procedure. Implicit in Sections 4(b) and 4(d), 
“viewed against our underlying concepts of procedural 
regularity and basic fair play,” 2 is the right to know the 
views of one’s opponents and to meet them. 

Another persuasive authority in support of this position 
is United States ex red Accardi v. Shaughnessy , 347 U.S. 
260, 74 S. Ct. 499 (1954). Accardi, an admittedly 

deportable alien, applied for suspension of his deporta¬ 
tion, relief which is by statute discretionary with the 
Attorney General. Accardi had no statutory or con¬ 
stitutional right to any hearing on his application. How¬ 
ever, the regulations of the Immigation and Naturalization 
Service stated that a hearing would be held, and one was 

1 This Court and the Supreme Court have frequently held that the right 
to a hearing before the Commission means the right to a meaningful hear¬ 
ing, Ashbacker Radio Corp. v. FCC, 326 U.S. 327, 66 S. Ct. 14S (1945); 
Enterprise Co. v. FCC , App. D. C. , F. 2d , 13 Pike & 

Fischer, Radio Reg. 2033 (1955); Saltzman v. Strombcrg-Carlson Tel. Mfg. Co., 
60 App. D. C. 31, 46 F. 2d 612 (1931). In none of these cases was the 
requirement of procedural regularity found in a specific provision of the 
Communications Act. On the contrary, the requirement was implied from a 
statutory right to a hearing. So here, the statutory right to present 
written views implies that the right must have substance. 

~ Gonzales v. United States, quoted s-uj)ra. 
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held in his ease. After denial of his application, he 
charged that the Board of Immigration Appeals had con¬ 
sidered a confidential blacklist of undesirable aliens 
containing his name. This list had not been introduced 
into evidence in his hearing. The Supreme Court held 
that this procedure denied him the right to a hearing 
guaranteed by the regulations. The Board “must rule out 
any consideration” of the list and exercise its discretion 
“after a fair hearing, which is nothing more than what 
the regulations accord petitioner as a right.” The alien 
must be “afforded that due process required by the regula¬ 
tions in such procedings.” (347 U.S. at 268, 74 S. Qt. 
at 504). 

! 

The same principle is applicable here. Whether or not 
required to do so, the Commission established a cut-off 
date for the filing of written comments and, thereafter, 
held an oral argument. As in Accardi, supra, the orders 
setting up this procedure had the “force and effect of 
law” (347 U.S. at 265, 74 S. Ct. at 502). Having estab¬ 
lished such a procedure, the Commission was bound by 
it, at least until public notice was given of another pro¬ 
cedure. Having afforded all participants of record equal 
opportunity for oral argument at an open hearing, the 
Commission could not, after submission of the case, hold 
a private hearing for an outsider with an undisclosed 
interest. Having closed the public record by requiring 
comments to be timely filed, the Commission could not later 
permit secret comments by CBS. i 

i 

Had the CBS intervention occurred during a trial or 
due process hearing, there would be no question but that 
the resulting order was invalid. Thus, if the “trial judge 
permitted the plaintiff’s attorney to formulate findings 
upon the evidence, conferred ex parte with the plaintiff’s 
attorney regarding them, and then adopted his proposals 
without affording an opportunity to his opponent to know 
their contents and present objections, there would be no 
hesitation in setting aside the report or decree as having 
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been made without a fair hearing.”* A different result 
is not required merely because rule-making is involved. 

In the Administrative Procedure Act, Congress intended 
to erect procedural safeguards around the administrative 
rule-making process which did not surround the legislative 
process.” In Section 4(b) it created a new right of public 
participation in rule-making because “‘[a]n adminis¬ 
trative agency * * * is not ordinarily a representative 
body. * * * Its deliberations are not carried on in public 
and its members are not subject to direct political controls 
as are legislators. * * * Its knowledge is rarely complete, 
and it must always learn the * * * viewpoints of those 
whom its regulations will affect. * * # [Public] participa¬ 
tion * * * in the rule-making process is essential in order 
to permit administrative agencies to inform themselves 
and to afford safeguards to private interests.’ ” 3 

To give substance to this new right of public participa¬ 
tion through submission of written comments, the Com¬ 
mission “must keep a record” 4 5 of the proceedings and 
afford opposing parties the opportunity to examine each 
other’s arguments in order to reply thereto/’ This result 

1 Morgan v. United States (Second Morgan Case), 304 U.S. 1, 20, 58 S. Ct. 
773, 777 (1938). See also ICC v. Louisville <$- N.R. Co., 227 U.S. S8, 93, 33 
S. Ct. 185, 187 (1913); Ohio Bell Telephone Co. v. Public Utilities Commis¬ 
sion, 301 U.S. 292, 300, 57 S. Ct. 724, 728 (1937) ; Saltzman v. Strombcrg- 
Carlson, supra. 

2 Administrative Procedure Act, Legislative History, Sen. Doc. 248, 79th 

C.ong., pp. 19-20 (194G). , 

3 Ibid. For a pre-Administrative Procedure Act case requiring only 
“legislative” safeguards, sec Norwegian Nitrogen Products Co. v. United 
States, 288 U.S. 294, 53 S. Ct. 350 (1933). 

4 Administrative Procedure Act, Legislative History, supra, p. 259. 

5 It should be remembered that the Commission’s assignment of frequencies 
to communities was for years handled in adjudicatory hearings [See Logans- 
port Broadcasting Corp. v. United States, 93 App. D. C. 342, 210 F. 2d 24, 
26 (1954)]. While this does not mean that hearings are required for allo¬ 
cation proceedings (Ibid.), it does indicate that allocations are matters of 
considerable importance—“those where the public submission of facts will 
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also flows from the mandatory requirement of Section 
4(j) of the Communications Act that the Commission’s 
“proceedings” he made “public upon the request of any 
party interested.” 

The same conclusion follows from the review function 
established for this Court by the Communications Act and 
the Judicial Review Act [47 U.S.C. § 402(a); 5 U.SU., 
§§ 1032, 1034]. That function includes, in rule-making 
cases, a review of the record to determine whether the 
order is supported by “substantial evidence.” [Logans- 
port Broadcasting Corp. v. United States, 93 App. D.C. 
342, 210 F. 2d 24, 28 (1954); Radio Corp . of America v. 
United States, 341 U.S. 412, 414-415, 420, 71 S. Ct. 806, 807, 
810 (1951); National Broadcasting Co . v. United States, 
319 U.S. 190, 224, 63 S. Ct. 997, 1013 (1943).] In addition, 
this Court must determine whether the Commission has 

be cither useful to the agency or a protection to the public”. Adminis¬ 
trative Procedure Act, Legislative History, supra, p. 201. 

Whether the Commission may, in some situations, consult in private with 
interested parties during rule-making proceedings is unclear. In certain 
cases, agencies may ‘‘confer with industry advisory committees” and “con¬ 
sult organizations”. Administrative Procedure Act, Legislative History, 
supra, p. 200. Whether they may do so after the institution of public pro¬ 
ceedings and without notice to the parties is not discussed. 

It is unnecessary to decide here whether under some circumstances the 
Commission may confer in camera with interested parties, for its conduct 
in this case was clearly not the type which Congress intended to authorize. 
The arguments set out in the text show that the Commission was required 
to afford Van Curler an opportunity to reply to the CBS comments before 
taking final action on Channel 10 and before denying deintermixture. But 
this Court need not even go that far to reverse the Commission’s actions in 
this case. All this Court need hold is that other interested parties were 
entitled to an opportunity to present their views which was equal to that 
afforded CBS. Thus, if CBS was given a private hearing, other interested 
parties should have been given one also. If CBS could submit secret com¬ 
ments, the other parties should have been able to do so too. If the Commis¬ 
sion had announced that it planned to confer in camera and separately with 
each interested party requesting such a conference, all the parties would 
no doubt have availed themselves of the opportunity. Instead, however, the 
Commission chose a procedure which made all views except those of CBS 
open to public scrutiny. This was highly discriminatory to other parties 
and therefore wholly arbitrary. 
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complied with the requirement of Section 4(b) of the 
Administrative Procedure Act that “all relevant matter 
presented” by interested parties in rule-making proceed¬ 
ings be considered. [See Logansport Broadcasting Corp. 
v. United States, supra, 210 F. 2d at 2S, note 7.] How* can 
this Court possibly determine whether the Commission’s 
order has support in substantial evidence, and whether 
the Commission has considered “all relevant matter 
presented”, if it does not know what evidence was 
presented to the Commission? To this date, the record 
of the oral argument afforded CBS and the comments 
submitted by CBS have not been supplied to the Court by 
the Commission. 

In summary, the Commission’s allocation of Channel 10 
and denial of deintermixture after an in camera meeting 
with CBS was a violation of both statutory requirements 
and fundamental notions of fair play. Having instituted 
and concluded a public procedure with formal comments 
and oral argument, the Commission could not then base 
its decision on secret evidence. 

B. The Prejudice Suffered by Van Curler 

That Van Curler was prejudiced by the CBS ex parte 
intervention would seem reasonably clear. Van Curler 
opposed Channel 10, and suggested as a counter¬ 
proposal that the area be deintennixed by reserving 
Channel 6 for an educational station. CBS favored 
Channel 10, it recommended that Channel 6 remain a com¬ 
mercial channel, and it suggested the abandonment of 
UHF in the area. The Commission “slugged in” Channel 
10, it kept Channel 6 commercial, and the effect of these 
actions will be to eliminate all opportunity for the 
operation of UHF stations in the area. 

This should certainly establish a prima facie case of 
prejudice to Van Curler. But this is not all. The Com¬ 
mission’s allocation of Channel 10 stood alone in stark 
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contrast to every other action the Commission took on 
that day. 

On the same day that Channel 10 was allocated to Vail 
Mills, the Commission postponed action on the merits of 
over 40 other requests for changes in its allocation plan 
(including that of Van Curler) on the ground that general 
rule-making proceedings looking towards major changes 
in the nation-wide allocation plan were to be had 
(R. 953-54; see Notice of Proposed Rule Making, dated 
November 10, 1955, 1 Pike & Fischer, Radio Reg. 53:573). 
The Commission stated (R. 953-54): 

“Whatever the merits of their [Van Curler and 
other petitioner’s] contentions that local deinter¬ 
mixture would benefit the particular UHF operators 
and their local communities, the Commission has 
serious doubts that the requested relief would be 
meaningful with respect to the general [nation-wide] 
problem. 

# # * # * 

[I]n order to facilitate the orderly examination of a 
number of possible solutions, the Commission is 
instituting a general rule making proceeding. Only 
through such a general proceeding do we believe! the 
Commission may thoroughly and effectively treat this 
matter. Accordingly, the Commission believes that 
the public interest would be best served by denying 
the instant requests for deintermixture. Petitioners 
will have the opportunity of participating in the 
general rule making proceedings and our denial of 
their petitions is without prejudice to any action the 
Commission may take as a result of that proceeding.” 1 


No other change in the allocation plan except Channel 
10 was adopted. That proposal, which would “deintermix” 
the commercial channels held by the two operating 


i Similar statements are to be found in other opinions rendered on the 
same day. (See Memorandum Opinion and Order adopted Nov. 10, 1955, 13 
Pike & Fischer, Radio Reg. 1522, 1524-25; Notice of Proposed Rule Making 
adopted Nov. 10, 1955, 1 Pike & Fischer, Radio Reg. 53:573.) 



26 


stations in Albany-Schenectady-Trov by providing two 
VHF channels (10 and 6) instead of one (6), was approved 
while action on the merits of all other deintermixture 
proposals was postponed. The proposals postponed in¬ 
cluded many of striking similarity to the Vail Mills 
action. 1 Yet the Albany-Trov-Sckenectady-Vail Mills 
proceeding was the one in which the Commission had 
earlier stated (R. 312): 

“[W]e are, by this proceeding, attempting to arrive 
at a decision of future policy to be uniformly 
followed, wherever possible, in the effectuation of our 
Allocation Table for a nationwide television system.” 

The inconsistency of the Vail Mills action with every¬ 
thing else the Commission had done that day was too much 
for Commissioner Webster. Although he concurred with 
the majority opinion postponing action on the merits of 
the other deintermixture proposals, he dissented from the 
Vail Mills action, stating (R. 960): 

“[T]he decision to authorize a drop-in of channel 10 
at Vail Mills, New York is so obviously inconsistent 
with the proposed general rulemaking proceeding that 
I am forced to dissent from this action.” 


i E.g., Winnebago Television Corp., a UHF permittee in Rockford, Illinois, 
asked that Channel 3, presently allocated to Madison, Wisconsin, be “dropped 
into” Orangeville, Illinois, to serve Rockford, so that Winnebago could 
apply for it. The result of the plan would have been to give the Rockford 
area two commercial VHF channels instead of one VHF and one UHF. 
Final action on the merits of this plan was postponed (R. 949-50, 953-54). 
See also, Plains Television Corp.’s request to allocate a VHF channel in 
Illopolis, Ill., to serve Springfield (R. 94S-49, 953-54); Channel 1(> of Rhode 
Island’s request to allocate a VHF channel to Westerly, Rhode Island, in 
order to serve Providence (R. 950, 953-54) ; South Central Broadcasting Corp.’s 
request that a VHF channel be allocated to Knoxville, Tcnn., and Columbia, 
S. C. (Memorandum Opinion and Order adopted Nov. 10, 1955, 13 Pike & 
Fischer, Radio Reg. 1522); Bakersfield Broadcasting Co.’s request that a 
VHF channel be allocated to Bakersfield, Cal. ( Ibid .) ; Supreme Broadcast¬ 
ing Co., Inc.’s request that a VHF channel be allocated to New Orleans 
(Ibid.). , 
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We are not suggesting that the Commission’s actions 
must always be consistent. However, the patent unreason¬ 
ableness of the Commission’s Channel 10 allocation, its 
obviously discriminatory character, and the Commission’s 
refusal to disclose the contents of the CBS proposals lead 
to but one conclusion—that the decision to “slug !in’’ 
Channel 10 was based upon considerations that had nothing 
to do with the comments presented by the parties pursuant 
to the notices of proposed rule making. If the procedure 
followed by the Commission in this case is permitted to 
stand, the right to participate in rule-making proceedings 
will have been rendered nugatory. 

The discussion in the next section shows conclusively 
that the Commission ignored most of the evidence sub¬ 
mitted by the parties. This in itself is a violation of the 
Administrative Procedure Act. It also lends added weight 
to the conclusion already reached: that the decision to 
“slug in” Channel 10 was based upon considerations 
other than those advanced by the parties in their formal 
comments. 

IL THE COMMISSION ACTED ARBITRARILY AND IN VIOLATION 
OF THE ADMINISTRATIVE PROCEDURE ACT AND THE COM¬ 
MUNICATIONS ACT BY FAILING TO CONSIDER "ALL RELE¬ 
VANT MATTER PRESENTED" 

Section 4(b) of the Administrative Procedure Act 
requires “consideration” in rule-making proceedings of 
“all relevant matter presented” by interested parties, in 
response to a notice of proposed rule making [5 U.S.C. 
§ 1003(b)]. The Commission failed, in this case, to con¬ 
sider in its opinion three basic matters presented by Van 
Curler. The first was the evidence concerning the eco¬ 
nomic effect of the Channel 10 proposal and Van Curler’s 
deintermixture counterproposal upon existing and potential 
UHF stations in the area. The second was the evidence 
concerning the need of Vail Mills for its own television 
station for an outlet for local self-expression. The third 
was the evidence concerning the need for a new service 
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in the overall area which would receive signals from a 
station at Vail Mills. 

A. The Commission's Failure io Consider Evidence on the 
Economic Effect of Its Actions 

The principal argument advanced by the opponents of 
Channel 10 was that its allocation would prevent the 
utilization of from four to seven UHF channels in the 
area. This was the first and main contention put forward 
in the first pleading filed by Van Curler in this matter 
and the theme of its later arguments (R. 10-17, 29, 218, 
385, 474-75, S58). Van Curler set forth data from the 
Commission’s files showing the experience of UHF stations 
faced with competition from a second VHF station 
(R. 15-17). It quoted statements of the Commissioners 
and of others expert in the field (R. 14-15). It submitted 
the sworn affidavit of its station manager (R. 430). All 
of this evidence tended to show that if Channel 10 were 
allocated, no UHF station would be able to operate in the 
area. 

Grevlock’s position was the same (R. 50-51, 215-16). 
Based on the experience of other UHF stations in similar 
situations, it concluded that to allocate Channel 10 “would 
be tantamount to a revocation by the Commission of four 
UHF commercial permits” (R. 51). 

Van Curler’s principal argument in support of its de- 
intermixture counterproposal—to reserve Channel 6 for 
educational use—was also economic (R. 10-11, 21-26, 29-30, 
386-87, 432-33). The data it submitted showed that if 
all the stations in the area operated on UHF channels, all 
would be on equal competitive footing (Ibid.). As a 
consequence, the maximum number of stations would serve 
the people of the area (Ibid.). 

No evidence was supplied by any party to counter Van 
Curler’s economic data concerning the effect of the pro¬ 
posal to allocate Channel 10 or the effect of the counter- 
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proposal to reserve Channel 6 for educational use. 1 
Indeed, Hudson Valley, the proponent of Channel •10, 
stated as follows (R. 358): 

“It seems unquestionable that the maximum number 
of competing' stations would result if Van Curler’s 
proposed deintermixture plan vrere adopted.” 

In its discussion of the allocation of Channel 10 (R. 954), 
the Commission made no reference whatever to dhe 
economic effect which its action would have on existing 
and potential UHF stations in the area. As a matter of 
fact, the Commission concluded that Channel 10 would 
provide “additional” service and that to deny it woulc( be 
to “waste” valuable spectrum space (R. 954). These con¬ 
clusions, although unclear, seem to indicate an opinion 
that the UHF stations would continue to operate 1 if 
Chanel 10 were allocated. Unless they continued to do so, 
it is difficult to see how the addition of Channel 10 would 
provide an increased number of services to the area and 
thereby preclude the “waste” of frequencies. But all the 
evidence of record tended to show that the operating UHF 
stations would cease operation, and that neither Van 
Curler’s station nor any other UHF station would ever 
commence operation again. The Commission must have 
ignored this evidence. 

Thus, Channel 10 appears to have been allocated without 
any consideration of the principal argument of its 
opponents. 2 This is not a case where the Commission, 
having considered all the evidence, made value judgments 

1 It may be that CBS supplied opposing economic data in its in camera 
presentation. However, until the Commission supplies the record of this 
meeting and the written proposals submitted the Court cannot possibly deter¬ 
mine whether this is true. 

! 

2 Commissioner Bartley’s dissent shows clearly that this argument had 
substance: ‘‘With respect to the Vail Mills ‘slug-in’, I cannot agree Tyith 
the conclusion reached by the majority on the merits of the petition. In my 
judgment, the result will be the death knell of multiple UHF services in the 
area; consequently, less instead of more service to the public.” (R. 959) 


! 
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based upon its own expert knowledge of the television in¬ 
dustry. It is impossible for the Court to know from the 
Commission’s opinion whether it decided to drop in 
Channel 10 because (1) it was unaware that the channel 
posed any threat to the UHF stations, or (2) it disagreed 
with Van Curler’s showing that UHF service would be 
destroyed by the allocation, or (3) it concluded that only 
one UHF station would go under and that one VHF was 
better than one UHF, or (4) it decided that UHF was 
doomed to failure anyway—even if deintermixture were 
ordered—, and that therefore one sure VHF station was 
better than seven unutilized UHF channels. Since the 
Commission failed to give any consideration to the 
economic evidence in its opinion, the basis for its allocation 
of Channel 10 cannot possibly be ascertained. 

The Commission also ignored the economic effect of 
Van Curler’s counterproposal to reserve Channel 6 for 
educational use. Indeed, while that effect was mentioned 
in its opinion (R. 951-53), all consideration of it was post¬ 
poned to a later proceeding. The Commission put aside 
the “merits” of the contentions that “local deintermixture 
would benefit the particular UHF operators and their 
local communities” (R. 953). It postponed consideration 
of the “question of whether deintermixture would provide 
lasting benefit to the specific communities in question here” 
(Ibid.). All it decided was that deintermixture in Albany- 
Troy-Schenectady and the four other areas involved in 
the proceding could not give significant assistance to UHF 
stations in other communities. Van Curler had never con¬ 
tended that it would. Thus, deintermixture was denied 

without anv consideration of its merits. 1 
•/ 

i The dissenting opinions also show that the merits of Van Curler’s de- 
intermixture petition were not considered: 

C.ommissioner Bartley, dissenting, stated (R. 959): “I believe these peti¬ 
tions should be disposed of separately upon their individual merits ... 

Commissioner Hyde, dissenting, stated (R. 957): 

“The rule making notices, the requests for specific information and the 
issues discussed in the argument contemplated disposition of the cases on 
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That the Commission must consider the economic effect 
of its allocation actions is clear from the Communications 
Act itself. Section 307(b) requires that the Commission 
“provide a fair, efficient and equitable distribution of radio 
service” among the states and communities of the nation. 
[47 U.S.C. § 307(b)] Section 303(g) requires that the 
Commission “generally encourage the larger and more 
effective use of radio in the public interest.” [47 U.S.C. 
§ 303(g)] The evidence submitted by the opponents of 
Channel 10 tended to show that its allocation would 
preclude the utilization of various UHF channels allocated 
to Albany, Schenectady, Troy, Gloversville, and Glens Falls, 
New York; and to North Adams, Massachusetts. UHF 
channels are the only frequencies allocated to Gloversville, 
Glens Falls and North Adams. Channel 10 would prevent 
these communities from acquiring or maintaing local outlets 
for self-expression, one of the fundamental objectives of 
Section 307(b) [Pmellas Broadcasting Co. v. FCC, 

App. D.C. , F. 2d , 13 Pike & Fischer, Radio 
Reg. 2058, 2061 (Jan. 19, 1956, Slip Op. p. 6)]. Moreover, 
since the allocation of one channel would probably prevent 
the utilization of from four to seven others, the Commis¬ 
sion’s action appears highly inconsistent with the 


i 

! 


their individual merits. The summary disposition of these cases today on 
what is essentially a new procedural device seems certain to raise grave 
questions as to the meaning of the earlier proceedings. ’ ’ 

* * * i 

“ ... The unfortunate result of this method of disposing of the various 
proposals is that no real consideration is given to the merits of any of them. ’ ’ 
For the Commission to deny Van Curler’s deintermixture proposal without 
consideration of its merits was a violation of Section 4(d) of the Adminis¬ 
trative Procedure Act [5 U.S.C, § 1003(d)]. That section guarantees “ahy 
interested person the right to petition for the issuance, amendment or repeal 
of a rule.” Such a right certainly implies that consideration will be given 
to the merits of a petition before it is denied. 


32 


command of Section 303(g) that the Commission promote 
the “more effective use of radio.” 1 

On the other hand, Van Curler’s deintermixture proposal 
would admittedly result in the “maximum number of com¬ 
peting stations” (R. 35S). It follows that the proposal 
would better serve both congressional mandates, Sections 
307(b) and 303(g). 

The Sanders case teaches that when authorizing a new 
station, the Commission should consider the economic 
injury to existing stations if the injury is sufficient to cause 
a net loss of service to the public. FCC v. Sanders Bros. 
Radio Station, 309 U.S. 470, 476, 60 S. Ct.. 693, 698 (1940). 
While rejecting the argument that economic injury to an 
existing station must always be weighed, the Supreme 
Court stated that such injury might be relevant if it in¬ 
dicated that “both stations,—the existing and the pro¬ 
posed—will go under, with the result that a portion of 
the listening public will be left without adequate service; 
. . . .” Thus, when the public will suffer because of a 
net loss of service, the Commission must face the economic 
facts of life. 

The Commission has faced these facts in other cases. 
Indeed, “healthy economic competition” was a primary 
purpose of the allocation plan promulgated in the Sixth 
Report and Order [17 Fed. Reg. 3905, 1 Pike & Fischer, 
Radio Reg., Part 3, p. 91:599, pars. 77, 200 (1952)]. The 
UHF band was added in order that there would be 
sufficient channels to provide a “nationwide competitive 
television service.” [Sixth Report and Order, supra, par. 
200; see also, WCAE, Inc., 8 Pike & Fischer, Radio Reg. 
247, 250-51 (1952).] Economic objections to the inter¬ 
mixture of UHF and VHF stations were rejected not 

i The Commission found (R. 954) that to deny Channel 10 would “be a 
waste of valuable spectrum space.” But if the allocation of one channel 
means that four or more others will lie fallow, then adding the channel is 
more wasteful of spectrum space than refusing to add it. 


33 


because they were irrelevant but because the Commission 
believed, on the evidence then before it, that the two 
frequency bands would soon be competitive. [Sixth 
Report and Order, supra, pars. 77, 189-200] . x In a case 
following the Sixth Report, the Commission stated flatly: 

“We recognize that the considerations raised by peti¬ 
tioner relating to the competitive position of private 
broadcasters are appropriate for consideration in the 
assignment of channels . . .” [Radio Wisconsin, 

Inc., 8 Pike & Fischer, Radio Reg. 467, 468 (1952)] 

Finally, the Commission itself recognized the relevance 
of economic injury to the decision of the allocation pro¬ 
posals before it in this case. In its Notice of Further Rule 
Making (R. 813-14), it requested information concerning, 
inter alia, “the prospects of UHF stations for continued 
network affiliation in the event: (1) another VHF 
channel [Channel 10] is authorized in the area; (2) the 
existing commercial VHF Channel 6 in the area is re¬ 
tained; or (3) no commercial VHF channels are author¬ 
ized . . .; [and] the availability of program material and 
advertiser support for UHF stations in these communities 
in the absence of network programs . . .” 

Thus, the economic effect of an allocation is not only 
relevant, but the Commission specifically requested in¬ 
formation on this effect in this very case. For it to ignore 
the uncontradicted economic evidence submitted by Vaji 
Curler and Greylock under these circumstances was 
arbitrary, capricious, and in violation of both the Com¬ 
munications Act and the Administrative Procedure Act. 


i The Commission has since recognized that this view was probably errone¬ 
ous. (Notice of Proposed Rule Malting, Do. No. 11532, 1 Pike & Fischer, 
Radio Reg. p. 53:573, pars. 4-6 (1955); see also, Exhibits D, E and F tp 
Greylock's “Application for Interlocutory Injunction and Temporary Re¬ 
straining Order ’’ filed November 29, 1955 in No. 12989.) 
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B. The Commission's Failure io Consider Evidence on the 
Needs of Vail Mills for a VHF Channel 

The Commission failed to give any consideration in its 
opinion to the need of the community of Vail Mills for a 
television station (R. 954). The evidence submitted by 
Van Curler showed that Vail Mills is an unincorporated 
cross-roads of 250 people, too small to support its own 
post office, much less its own television station (R. 9, 41, 
306-07). Since the need of the city to which an assignment 
is made for an outlet for local self-expression has always 
been one of the most important factors in an allocation 
decision, the Commission’s failure to weigh these facts was 
wholly arbitrary. 

The statutory basis for consideration of the needs of 
the city to which an assignment is made, and the im¬ 
portance of such consideration were indicated by this 
Court’s recent decision in Pinellas Broadcasting Co. v. 
FCC, App. D.C. , F. 2d , 13 Pike & Fischer, 
Radio Reg. 2058, 2061 (Jan. 19, 1956, Slip Op. p. 6). The 
Court stated: 

“In requiring a fair and equitable distribution of 
service Section 307(b) encompasses not only the 
reception of an adequate signal but also community 
needs for programs of local interest and importance 
and for organs of local self-expression.” 

Section 307(b) thus required the Commission to con¬ 
sider both the area- needs for “reception” of an additional 
service and the local needs for an outlet for “local self- 
expression”. The Commission, as we will show, considered 
onlv the area needs. 

The principle that the separate needs of each com¬ 
munity to which an assignment was proposed should be 
considered was the foundation upon which all the assign¬ 
ments contained within the Sixth Report and Order were 
made. The Commission made assignments to “specific 
cities and communities” ( Sixth Report and Order, supra, 
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par. 248). 1 The population of each city was set out and 
the number of commercial assignments to that city were 
governed primarily by the population. ( Sixth Report and 
Order, supra, pars. 68, 255 et seq.). 

The Commission has repeatedly emphasized the im¬ 
portance of the specific needs of the city to which the 
assignment was proposed in cases handed down since the 
Sixth Report and Order. In WCAE, Inc., for example, the 
Commission stated (8 Pike & Fischer, Radio Reg., 247, 
251, emphasis added): 

“In arriving at a fair, efficient and equitable 
assignment plan, the critical point of reference in each 
instance is the needs and interests of the community 
in question. We could have, for example, assigned 
channels at random without regard to the location of 
cities. To have done so would obviously have resulted 
in some theoretical efficiency of the utilization of such 
channels. Such assignments would have been un¬ 
related, however, to the realities of geography and 
economics and would have resulted in an actual in¬ 
efficiency in the utilization of the available channels. 
The problem with which the Commission was faced 
was the establishment of a nationwide television 
service within the framework of the particular com¬ 
munities to be served thereby. Accordingly, for rule 
making or assignment purposes, it was necessary that 
we use as a touchstone the community to be served by 
the channel in question.” 

j 

We do not contend that the Commission lacks power to 
assign a channel to a small community near a large city 
where, for engineering or other reasons, the channel can 
not be assigned to the large city. It has granted petitions 

■ i 

i In cases of adjoining cities such as Albany, Schenectady and Troy, which 
together constituted one standard metropolitan area, the channel was usually 
made available for application in any of the cities. See Sixth Report and 
Order, supra, par. 320: 

“In view of the size and importance of the tri-city area we believe the 

assignment of 2 additional UHF channels to Albanv-Schenectady-Trpy 

is warranted.” 
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requesting such assignments, 1 and it has denied them. 2 
Indeed, shortly after Channel 10 was allocated, the Com¬ 
mission denied a proposal to allocate Channel 11 adjacent 
to a small town near Williamsport, Pennsylvania, for the 
reason, inter alia , that the assignment could only be made 
to a “very small area containing no community of any 
size’’ (Report and Order adopted November 30, 1955, 13 
Pike & Fischer, Radio Reg. 1536, 1541). 3 While we do not 
say that the Commission lacks power to allocate channels 
under these circumstances, we do contend that it must 

1 E.g., Parma-0 nondag a, Michigan, 10 Pike & Fischer, Radio Reg. 71 
(1954); White fish Bay, Wisconsin, 9 Pike & Fischer, Radio Reg. 1383 
(1953), petitions for review dismissed on petitioner’s motion, Midwest Broad¬ 
casting Co. v. United States, U.S. App. D.C. Nos. 12,048, 12,178. 

2 E.g., Beverly Hills, Calif., 9 Pike & Fischer, Radio Reg. 908 (1953); 
Buhl, Minn., 9 Pike & Fischer, Radio Reg. 1370 (1953); Princess Anne, Ya.- 
Arapahoe, North Carolina, 11 Pike & Fischer, Radio Reg. 1569, 1573, 1574c 
(1955-56); Blossburg, Pa., 13 Pike & Fischer, Radio Reg. 1536 (1955). 

3 One of the parties to the rule-making proceeding had suggested that 
Channel 11 be allocated to a tiny area adjacent to Blossburg, Pennsylvania 
(pop. 1933), which had no channels allocated to it (13 Pike & Fischer, 
Radio Reg. 1537, 1540-41). At that location, it would provide Grade B 
service to a population of over 300,000 (13 Pike & Fischer, Radio Reg. at 
1537). Williamsport, Pennsylvania (pop. 45,033) lay 38 miles away and 
within the Grade A service area of the station (Id. at pp. 1539, 1537). In 
rejecting Channel 11, the Commission stated that it “may be assigned in a 
very small area containing no community of any size, with such terrain and 
at such a distance as to make it infeasible as a location for operation of a 
television station to serve Williamsport.” 

In this case, the area in which Channel 10 could be allocated was tiny 
and contained no community of any size. The site proposed was 37.8, 25.7 
and 37.8 miles, respectively, from the farthest city limits of Albany, 
Schenectady and Troy (R. 391). Because of terrain factors, parts of each 
of the cities would be below the line of sight from the antenna (R. 391- 
92,401). For this reason, there was doubt as to the adequacy of the 
signal which could be provided to the three cities (Ibid.). Van Curler 
contended that these facts made Vail Mills infeasible as a location for a 
television station to serve Albany-Schenectady-Trov (R. 17-20, 3S5). Not 
only did the Commission ignore this argument and its evidentiary basis, but, 
as indicated in the text, it also failed to weigh the need of Vail Mills. 
Whether it considered Channel 10 as a Vail Mills channel, or, in substance, 
as an Albany-Schenectady-Troy channel, does not appear from the opinion. 
Perhaps Channel 10 could be allocated as, in substance, an Albany-Schenee- 
tady-Troy channel without any consideration of the needs of Vail Mills. 
But, if such a new policy is the basis for the allocation, it should appear. 
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weigh the needs of the small community before assigning 
a channel to it. 1 This it failed to do. 

C. The Commission's Failure to Consider All the Evidence on 

the Needs of the Area for the Reception of Another Service 

Not only did the Commission ignore the needs of Vail 
Mills itself for an outlet for local self-expression, but it 
failed to consider all the evidence on the needs for a new 
service in the area which a Vail Mills station would serve. 
The Commission set forth a number of conclusions con¬ 
cerning these area needs, but the conclusions are so general 
that their meaning is unclear. We believe that the Com¬ 
mission’s vague language fails to establish satisfactorily 
the “basis and purpose” of its allocation as required by 
Section 4(b) of the Administrative Procedure Act [5 U.S.C. 
§ 1003(b)]. 2 Of even greater importance, if the Coni- 
mission’s conclusions have any meaning at all, they 
indicate that the Commission acted arbitrarily in failing 
to consider “all relevant matter presented” in violation of 
another provision of Section 4(b). 

i 

1 In Logansyort Broadcasting Cory. v. United States, 93 App. D. C. 342, 

210 F. 2d 24 (1954), this Court had before it the Commission’s allocation of 
a VHF channel to Terre Haute, Indiana. The Commission’s consideration 
of the needs of Terre Haute in comparison with those of competing cities 
was careful, and the Court held, sufficient. The importance the Commission 
attached to the factor of the needs of Terre Haute is shown by the Court’s 
opinion (210 F. 2d at 27) : i 

“[The Commission] compared the populations of Logansport, Owensboro 
and Terre Haute; and ... discussed the relative importance of these 
cities as evidenced by amount of retail and wholesale sales, number pf 
retail and wholesale establishments, the number of manufacturing estab¬ 
lishments, the number of persons employed by manufacturing establish¬ 
ments, and the dollar value of their manufactures.” 

2 Section 4(b) provides that an agency must “incorporate in any rules 
adopted a concise general statement of their basis and purpose” [5 TT.S.C. 
§ 1003(b)]. The statement of “basis and purpose” should be “fully ex¬ 
planatory of the complete factual and legal basis”; it should “not only 
relate to the data so presented [i.e., by interested parties] but with reason¬ 
able fullness explain the actual basis and objectives of the rule.” Adminis¬ 
trative Procedure Act , Legislative History, suyra, pp. 20, 201, 259. 
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The Commission’s conclusions concerning the need for 
Channel 10 were first, that Channel 10 “would bring 
additional television service to a significant number of 
people”; second, that “Channel 10 in Vail Mills will 
represent a second television service to an appreciable 
percentage of families residing in the area”; and third, 
that Channel 10 would provide “a first service to a 
significant number of families.” (R. 954, emphasis added) 

No facts or figures from which the meaning of this 
language could be determined were set out anywhere in 
the opinion. What the words “significant” and “appre¬ 
ciable” meant to the Commission was not revealed. It is 
thus almost impossible to determine what evidence, if any, 
was the basis for the conclusions. 

If the first conclusion—that Channel 10 would provide 
“additional” service to a “significant” number of people 
—means only that a Channel 10 station would provide a 
new service to the people 'who could receive it, w^e have no 
quarrel with the conclusion. Any new station would do 
that. But that is totally irrelevant to the question whether 
the area needs a new service. If, on the other hand, the 
conclusion means that as the result of the allocation of 
Channel 10, the public would benefit by an increased 
number of services, it is not only lacking in support in the 
record but indicates conclusively that the Commission 
ignored the economic effect of its allocation. The record 
shows that Channel 10 would result in a net loss of service 
to most of the area involved (see pp. 28-29, supra). 

The evidentiary basis for the Commission’s second con¬ 
clusion—that Channel 10 would bring a “second” service 
to an “appreciable percentage” of the families—is not 
disclosed. If this conclusion means that the populous 
areas which Channel 10 would serve do not presently 
receive at least two acceptable services, the Commission 
failed to consider the facts before it. By Hudson Valley’s 
own estimate, Channel 10 would provide a second service 
to a few small areas containing no population centers (see 
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App. infra; R. 371). By Van Curler’s estimate, these 
areas would be tiny or non-existent. 1 

i 

Similarly ambiguous is the Commission’s third con¬ 
clusion—that Channel 10 would bring “a first service to 
a significant number of families”. If this meant that there 
were populous “white areas” where no television signal 
can now be received, the Commission ignored the facts of 
record. By Hudson Valley’s own estimate, there is only 
one such area and it contains only 255 families (R. 373, 
367). By Van Curler’s calculations, if Grade C or fringe 
service of all presently operating stations is considered^ 
there is no white area (R. 406, 409). 

The foregoing discussion shows both that the “basis 
and purpose” of the Commission’s allocation is so vague 
as to be inadequate, and that the Commission failed to 
consider “all relevant matter presented”. The allocation 
should be reversed for both reasons. 

i 

It may be that after consideration of all the relevant 
facts, the Commission can state a rational basis for 
Channel 10 founded upon substantial evidence. But it has; 
not done so yet. The very generality of its language 
frustrates the performance by this Court of its duty to 
determine whether the Commission considered all the facts 
of record and whether its order has support in sub¬ 
stantial evidence (See, e.g., Logansport Broadcasting Corp. 
v. United States, supra, p. 23). If orders such as this are 

l R. 406, 408. Hudson Valley’s estimate ignores the existing service of' 
WIRI, North Pole, N. Y., in the North and WCNY-TV, Carthage, N. Y., in 
the Northwest. It also ignores the service which WTRI would provide if 
Channel 10 were not allocated (Compare R. 406, 408 with App., infra). Van; 
Curler represented to the Commission in its comments that (1) if Channel 
10 were not allocated and (2) if it could secure network programs for its! 
station as appeared likely, it would then place WTRI back on the air and; 
increase the station’s power to a thousand kilowatts (R. 474-75). At the 
oral argument, Van Curler offered to return WTRI to the air at a power of ! 
one thousand kilowatts if Channel 10 was not allocated (R. 864-65, 896). At 
that power, the station would have served nearly as much area as the existing 
VHF station (R. 408, see contour marked “WTRI 1000 kw”). 
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permitted to stand, this Court’s review of rule-making 
proceedings will become wholly perfunctory. 

IIL CONCLUSION 

The Administrative Procedure Act created a new right 
of public participation in administrative rule making. To 
give meaning to this right, interested parties were 
guaranteed the opportunity to present their views either 
orally or in writing. A correlative duty was imposed upon 
agencies to give consideration to the views so submitted. 

The Commission’s actions in this case rendered the right 
of public participation nugatory. Of what value is the 
opportunity to present evidence and argument if the case 
is to be decided upon secret information supplied by some¬ 
one who is not even known to be a party? Of what value 
is such an opportunity if the evidence and argument are 
to be ignored? 

The Commission’s orders should be vacated and the 
proceedings remanded for the purpose of giving effect to 
the Court’s decision. 

Respectfully submitted, 

Paul A. Porter 
Harry M. Plotkin 
George Bunn 
Attorneys for Petitioner, 
Van Curler Broadcasting 
Corporation 


Arnold, Fortas & Porter 
1229-19th Street, N.W. 
Washington 6, D.C. 

Of Counsel 
February 13, 1956. 
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APPENDIX 

Figure From Engineering Exhibit Prepared for Hudson Valley 
Broadcasting Company, Inc. 

i 

(R. 371) j 

[NB. The station-service contours and the shading showing 
“Channel 10 Grade B White Area”—area where Channel 10 
would provide a first service—were prepared by Hudson Valley 
and submitted in the rule making proceeding (R. 371). The areas 
where, according to these contours, Channel 10 would provide a 
second service, have been cross-hatched by Van Curler. The 
Channel 10 contour is marked “Vail Mills.” The contours of op¬ 
erating stations are marked by call letters (e.g., “WMVT”).] 


! 

i 


i 




4 * (Joint 263) 


I 



WHEN-TV 



r *»iCf] 



wmwgmmm 


VAIL MILLS 


_ ,»vxwim«a 

.... _ 

F: .Vrtvuvv * ■ C ■ V mum mime m ten- 

>Sv&*r ssansm 


w 


WNBF-TV 



tiaaaraJii 

kffaiaavwtmv 




Smmbji 

t£s 


SJsjpwia 

izievewni 

|«B«tr;u:aBzi| 

|ir«« '/aaaaEifl 

aasxsa 
iisaii 

3 33T. 

tir s 



WSYR-TV 

3 

SYRACUSE N.Y. 

WMTV 

3 

BURLINGTON VT. 

WNHC-TV 

8 

NEW HAVEN CONN. 

WHEN-TV 

8 

SYRACUSE N.Y. 

WNBF-TV 

12 

BINGHAMTON N.Y. 

WKTV 

13 

UTICA N.Y. 

WGTH-TV 

18 

HARTFORD CONN. 

WMGT 

19 

ADAMS MASS. 

WENT-TV 

21 

KINGSTON N.Y. 

WWLP 

22 

SPRINGFIELD MASS. 

WATR-TV 

53 

WATERBURY CONN. 

WHYN-TV 

55 

HOLYOKE MASS. 





Si 


WROW-TV 



■ M.W 


;.ih 

*»&(. 

HKnnait: 

_ SBkTs*\<6MM 

^iRK^naiic 

laaiRiaanK 

(> 1>ar.ii< 


_c 



fmr.Z 




% 



WWLP 



CHANNEL 10 
GRADE B 
WHITE AREA 


Iprn "MiiManiiiiil^ 


WNHC-TV 


WATR-TV 










OOCKET 11238, ALBANY, NEW YORK 


PRESENT WRGB L WROW-TV PLUS PROPOSED 
VAIL MILLS CHANNEL 10 GRADE B CONTOURS 
SHOWING EXISTING GRADE B SERVICES IN 
THE ALBANY AREA. 



Floor* 3 



FRANK H. MclNTOSH 

Co ns u l ting Radio B ng i nm r 


Washington. 0. C. 



BEST COPY AVAILABLE 


from the orig 


nal bound volume 




































r;: *' 



BRIEF FOR PETITIONER GREYLOCK 




ZSJmteb Stated Court of Appeals* 


cl&k 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,987 

VAN CURLER BROADCASTING CORPORATION, Petitioner 

v. 

UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 

HUDSON VALLEY BROADCASTING COMPANY, INC. , Intervenor 


No. 12,989 


GREYLOCK BROADCASTING COMPANY, Petitioner 

v. 

UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, Respondents 

HUDSON VALLEY BROADCASTING COMPANY, INC., Intervenor 


Petition to Review Report and Order of the Federal Communications Commission 


James A. McKenna, Jr. 

Vernon L. Wilkinson 

mckenna & wilkinson 

1735 DeSales Street, N. W., 
Washington 6, D. C. 

Attorneys for 

Greylock Broadcasting Company 


Robert I. Thiel, Printer 
Washington, D. C. 
EX 3-0625 




(i) 


No. 12,989 

PETITIONER’S AND RESPONDENTS’ STATEMENT 
OF QUESTIONS PRESENTED 

1. Whether in rule making proceedings leading to the assignment 
of VHF television Channel 10 to Vail Mills, New York, the Federal 
Communications Commission acted arbitrarily, capriciously and in 
violation of Sections 303 (g) and 307 (b) of the Communications Act and 
Section 4 of the Administrative Procedure Act in the consideration, if 
any, it gave to the following factors: 

(a) The need for such assignment. 

(b) The alleged adverse economic effect which the 
operation of a station on such a channel would 

« 

have upon existing and potential stations in other 
communities. 

(c) The alleged diminution of competitive service 
in the area which would result from such opera¬ 
tion. 

2. Whether the Commission’s action in allocating Channel 10 to 
Vail Mills, effective December 16, 1955, in view of the pendency of an 
overall allocation proceeding, was arbitrary, capricious and illegal. 
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JURISDICTIONAL STATEMENT 

> 


This is a petition filed by Greylock Broadcasting Company to review 
a Report and Order of the Federal Communications Commission (13 RR 

> 
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1511), adopted and released November 10, 1955, wherein the Commission 
(by a 4-3 vote) allocated VHF Channel 10 to Vail Mills, New York, a small 
community 20 miles northwest of Schenectady, New York, thereby further 
’’intermixing” VHF and UHF channels in the Pittsfield-Albany-Schenectady- 
Troy area (R. 948). The Petition for Review was filed November 28, 1955. 
This Court’s jurisdiction rests on Section 402(a) of the Communications 
Act of 1934, as amended (47 U.S.C. Sec. 402(a)), Sections 2, 3, and 4 of 
the Judicial Review Act of 1950 (5 U. S. C. Secs. 1032, 1033, 1034), Sec¬ 
tion 10 of the Administrative Procedure Act (5 U. S. C. Sec. 1009), and the 
doctrine enunciated in Cohen v. Beneficial Industrial Loan Association , 

337 U.S. 541. 


STATEMENT OF THE CASE 

Petitioner, Greylock Broadcasting Company, is the permittee of tele¬ 
vision broadcast station WMGT, operating on UHF Channel 19 with its trans¬ 
mitter on Mount Greylock and its main studio in Pittsfield, Massachusetts. 
Station WMGT provides a Grade A signal to the rugged terrain of western 
Massachusetts and to the Capital area of New York State (Albany-Schenec- 
tady-Troy). Most of its revenues are derived from its coverage of the 
Capital area. Channel 10, allocated to Vail Mills, by the Report and Order 
here complained of, will serve a substantial portion of the same area pres¬ 
ently served by WMGT and will in reality become the second VHF station 
for Albany -Schenectady-Troy. It is petitioner’s contention that the Com¬ 
mission, in allocating Channel 10 to Vail Mills, ignored relevant public 
interest considerations. The background facts are briefly these: 

During the course of the television allocation proceedings which cul¬ 
minated in the Commission’s Sixth Report (1948-1952), petitioner requested 
the allocation of a VHF channel to Pittsfield, Massachusetts for use on Mt. 
Greylock with a view to serving the rugged terrain of western Massachu¬ 
setts and the Capital area of New York state (Albany-Schenectady-Troy). 


3 


In support thereof petitioner pointed out that Mt. Greylock was the highest 
natural elevation in the State of Massachusetts, that petitioner had been 
successful in obtaining special legislation permitting Mt. Greylock (a 
state park) to be used for television antenna purposes, and that no VHF 
channels had been proposed for the entire State of Massachusetts except 
along the eastern seaboard (Boston). The Commission, nevertheless, 
decided in its Sixth Report in April 1952 not to allocate a VHF channel to 
Pittsfield. Thus, as a result of the Sixth Report, only one VHF channel 
(already licensed to WRGB-TV, Schenectady, New York) was allocated to 
the entire region between Boston and Hartford to the east and Utica to the 
West. Cities in this area, such as Springfield, Holyoke, Pittsfield, North 
Adams, Bennington, Kingston, Gloversville and Amsterdam were assigned 
UHF channels only; Albany-Schenectady-Troy were allocated four UHF 
channels in addition to the existing VHF assignment (R. 42-57, 205-216). 

Fully aware of this allocation pattern (with WRGB the only VHF op¬ 
eration and allocation in the area) and believing that UHF stations under 
these circumstances could obtain a toehold in this populous area notwith¬ 
standing WRGB T s head start, Greylock Broadcasting Company proceeded 
with its plans to install a wide-coverage station on Mt. Greylock, on the 
only frequencies for which it could apply (UHF). It went on the air in 
February 1954 with its main studio in Pittsfield and with the call letters 
WMGT. With wide coverage in mind, it purchased and installed the high¬ 
est rated UHF transmitter then available (12. 5kw). In the meantime the 
Commission had made grants of the four UHF channels allocated to Albany, 
Schenectady, and Troy — Channel 17 to the New York State Department of 
Education (WTVZ), Channel 23 to Patroon Broadcasting Company (WPTR), 
Channel 35 to Van Curler Broadcasting Company (WTRI) and Channel 41 
to Hudson Valley Broadcasting Company (WROW-TV) (R. 42-57, 205- 
216). 


4 


By the fall of 1954 considerable progress had been made toward 
converting the Pittsfield-Capital area into an all channel market. Stations 
WTRI and WROW-TV were on the air from the Tri-Cities. WMGT was 
providing the Capital area with a Grade A signal from Mt. Greylock 
(R. 42, Ex. A). It was at this juncture that the ownership of WROW-TV 
(Hudson Valley Broadcasting Company) changed hands, and the new group 
immediately petitioned the Commission to "drop in" Channel 10 in Vail 
Mills, a small community of some 250 persons 20 miles northwest of 
Schenectady, a community which does not even have a post office. WROW- 
TV’ s only justification for its petition was that a station on Channel 10 
would provide a second VHF signal to the Tri-Cities area (R. 1-8). Fully 
cognizant of the fact that a second VHF channel would "kill off” all UHF 
in the Pittsfield-Capital area, petitioner and WTRI opposed the Hudson 
Valley proposal (R. 9-57). In their oppositions they showed that the 
Capital area at that time had three UHF Grade A signals (WMGT, WTRI 
and WROW-TV), plus one VHF signal (WRGB-TV), with two other UHF 
grants outstanding (WPTR and WTVZ); that the addition of a second VHF 
signal in the area would mean the demise of all three UHF stations then 
on the air and would preclude any additional UHF operations in the future; 
that the Capital area would thus be restricted to two signals (both VHF), 
instead of the four or more which it would have if Channel 10 were not 
allocated to Vail Mills; and that a grant of the WROW-TV petition was 
tantamount to the revocation of four UHF commercial permits (R. 9-57). 
Notwithstanding these oppositions the Commission on December 17, 1954 
instituted rule making proceedings looking toward the allocation of 
Channel 10 to Vail Mills, and invited comments from "interested persons" 
(R. 58-60, Docket 11238). 

In the meantime, uncontr over table statistics and other data were 
being submitted to the Commission in a score of markets showing that 
the intermixture of UHF with more than one VHF station was a mistake 
and that UHF stations could not survive in markets served by two or more 
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VHF stations affiliated with the two principal television networks (CBS 
and NBC) (see Exhibits D, E, F, and G attached to petitioner’s appendix 
for Interlocutory Injunction, filed November 29, 1955). Confronted with 
these facts, the Commission on March 31, 1955, instituted rule making 
proceedings in Madison, Peoria, Evansville and Hartford, calling for 
extensive data looking toward deintermixture of those markets with two 
purposes in mind (1) of keeping UHF alive in areas where there was not 
more than one VHF station on the air, and (2) of shifting ungranted VHF 
channels from such areas into markets where UHF had been unable to 
gain a foothold against existing VHF operations, thus providing additional 
competition in those areas (cf. R. 308-314). Recognizing that the action 
which it had earlier proposed in the Vail Mills proceeding was diametric¬ 
ally contrary to that proposed in the deintermixture hearings ordered 
March 31, 1955, the Commission on April 21, 1955 amended the Vail 
Mills rule making order to elicit data on the impact of an additional VHF 
allocation in Vail Mills on existing UHF operations in the same general 
area (R. 308-314). 

In pleadings filed in the Vail Mills case, petitioner stated that it 
would be unable to continue its UHF operation against two VHF stations 
in the Capital area, and (based on the experience of other UHF stations 
in approximately 30 similar markets where they were forced to sign off 
when a second VHF station went on the air) that no UHF station would 
survive a second VHF operation in the Capital area (R. 205-216). Such 
evidence by WMGT and similar evidence by WTRI (R. 61-66) was not 
controverted. In fact, WROW-TV admitted that the Capital district 
would have more television services if no VHF stations whatever were 
permitted in the area (R. 358). 

Oral arguments were held before six commissioners on the fore¬ 
going matters on June 27 and 28, 1955 (R. 490, 711). Several months 
later, prior to any decision thereon, the trade press reported that the 
Commission had had private conferences with CBS (whose network 


commentator, Lowell Thomas, was a substantial stockholder in WROW- 
TV) at which CBS proposed the allocation of Channel 10 to the Albany area 
and a complete "overhauling” of the Sixth Report. Confronted with this 
development, Greylock Broadcasting Company on October 18, 1955 for¬ 
mally petitioned the Commission to withhold action in individual cities 
until a general reexamination of the Sixth Report had been concluded 
(R. 905-911). On November 4, 1955 petitioner requested the Commis¬ 
sion to order further oral argument in the Vail Mills proceeding so that 
the parties would have ”an opportunity to present their views on the as¬ 
pects of the proceeding in which the commissioners find themselves in 
disagreement and on any new and different course of action not contem¬ 
plated at the time of the initial oral argument” (R. 943). 

Although technically denying these deintermixture petitions and related 
pleadings it its Report and Order issued November 10, 1955, the Commis¬ 
sion in reality postponed action thereon, without considering the petitions 
on their merits, on the theory that the problem was nationwide in scope and 
should not be considered on a city-by-city basis until the Commission had 
taken an over-all look at the television allocation problems (R. 948-960). 

It did not determine whether a policy of deintermixture was or was not 
necessary if UHF was to survive. The denials were "without prejudice” 
to any action which the Commission might take in a general rule making 
proceeding ordered the same day (1 RR 53; 573) looking to an overall re¬ 
examination of its Sixth Report (Docket No. 11532). 

Notwithstanding its decision to postpone action on "deintermixture”, 
selective or general, until its general rule making proceeding was con¬ 
cluded, the Commission (by a 4-3 vote) nevertheless allocated Channel 
10 to Vail Mills, effective December 16, 1955, and as justification there¬ 
for gave the following reasons (R. 948, para. 9): 
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The Hudson Valley proposal presents a different 
problem. Hudson Valley requests the assignment of a 
new channel, Channel 10, to Vail Mills, a small com¬ 
munity located in the Albany-Schenectady-Troy area, 
about 20 miles northwest of Schenectady. The Hudson 
Valley proposal comports with the Commission’s pres¬ 
ent television allocation plan and rules. Unlike the 
proposals for deintermixture, the petition to assign 
Channel 10 to Vail Mills is consistent with the rules 
and principles of our present television allocations es¬ 
tablished in the Sixth Report and Order. Channel 10 
would meet the present minimum spacing requirements 
and all other standards. 3 Until a decision has been 
reached on possible amendments to our present alloca ¬ 
tion , the Commission believes that it would not be jus¬ 
tified in withholding action, pursuant to our present 
allocation plan and rules, that would bring additional 
television service to a significant number of people. 
Refusing to make use of this valuable VHF frequency 
as contemplated by the present rules would, we believe, 
be a waste of valuable spectrum space for which active 
demand is indicated. Channel 10 in Vail Mills will rep¬ 
resent a second television service to an appreciable per 
centage of families residing in the area, as well as a 
first service to a significant number of families. We 
do not believe that we would be justified in withholding 
this service, which can be afforded under our present 
rules even though we are presently considering possi ¬ 
ble amendments to our allocations. Accordingly, we 
are amending our rules to add the assignment of Chan¬ 
nel 10 to Vail Mills (emphasis supplied). 


It is noted that Vail Mills does not have a post office. A post office, however, 
is not a prerequisite to the assignment of a television channel. The post office 
is merely a convenient reference point; and the lack of a post office in a com- 
minity does not bar an assignment. 


That the allocation of Channel 10 to Vail Mills was ’’tentative", i. e., sub¬ 
ject to any changes in the allocation table which might result from the gen¬ 
eral rule making proceeding (Docket No. 11532), is clear from the under¬ 
scored language just quoted and from the following statement in paragraph 
6 of the Commission’s Report and Order of November 10, 1955 (R. 948): 
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In our opinion, if deintermixture, even on a partial basis, 
should finally be determined to be a useful method of re¬ 
solving the overall problems, the particular communities 
for its application should not be selected merely because 
of the fortuitous circumstance of whether a VHF station 
has commenced operation in any particular community. 

In justifying its "drop in" of Channel 10 on the ground it would provide 
a "second television service", the Commission ignored the uncontroverted 
fact that in gaining that service the people of the Capital area will lose 
WMGT’s service on Channel 19, WTRI’s service on Channel 35 (that per¬ 
mittee having committed itself to resuming operations if Channel 10 was 
not allocated to Vail Mills) and WROW-TV’s service on Channel 41. In 
short, the Commission makes no mention of the fact that the people of the 
Capital area will lose three services to gain one. From that action, taken 
by a 4-3 vote, petitioner seeks judicial review. By order of December 9, 
1955 the Court (with Circuit Judge Danaher dissenting) granted Greylock’s 
petition to stay the effective date of the Channel 10 allocation pending final 
decision on review. 


STATEMENT OF POINTS 

The Commission’s action of November 10, 1955, allocating Channel 
10 to Vail Mills (by a 4-3 vote) is illegal, arbitrary, capricious and con¬ 
trary to the public interest for each of the following reasons: 

1. The Report and Order ignores the uncontroverted fact that 
the allocation of Channel 10 to Vail Mills is tantamount to the revo¬ 
cation of five UHF permits now outstanding in that area — such fact 
being ignored by the majority of the Commission on the theory that 
"deintermixture" would be considered in a subsequent general rule 
making proceeding. 


2. The Report and Order ignores the uncontroverted fact that 
the allocation of Channel 10 to Vail Mills will mean the termination of two 
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existing UHF operations and will prevent the resumption of a third 
UHF operation, with the net result that the Pittsfield-Capital area 
will be restricted to two services rather than four or more which 
it would have if Channel 10 is not allocated to Vail Mills. 

3. The Report and Order ignores the Commission's statutory 
duty to "encourage the larger and more effective use of radio" (47 
U. S. C. Sec. 303 (g) ). 

4. The Report and Order ignores the Commission’s statutory 
duty to provide for an equitable distribution of facilities between 
states and communities (47 U. S. C. Sec. 307 (b) ), inasmuch as the 
allocation of an additional VHF channel to Vail Mills, New York, 
will deprive Western Massachusetts of its only operating television 
facility (Station WMGT, Pittsfield, Massachusetts). 

5. The Report and Order, in making the allocation of Channel 
10 to Vail Mills effective December 16, 1955 (notwithstanding ex¬ 
plicit statements that it may be necessary to change that allocation 
as a result of the general rule making proceeding ordered the same 
day) needlessly subjects petitioner to the cost of preparing an ap¬ 
plication for Channel 10 in Vail Mills, the filing of which will jeo¬ 
pardize its UHF operation on Mt. Greylock — all for naught if 
Channel 10 is subsequently allocated elsewhere. 

6. The Report and Order, in allocating Channel 10 to Vail 
Mills, aggravates the present intermixture problem in the Pittsfield- 
Capital area at a time when the Commission has ordered a general 
rule making proceeding professedly designed to study deintermixture 
on a nationwide basis, and if need be to shift existing VHF operations 
to UHF. 
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SUMMARY OF ARGUMENT 

The Commission in rule making proceedings, by virtue of Section 
4 (b) of the Administrative Procedure Act (5 U. S. C. Sec. 1003 (b)), is 
required to consider TT all relevant matter presented”. In its Supplemental 
Notice of April 21, 1955, the Commission itself expressly requested 
data on the economic impact of a VHF station in Vail Mills on UHF oper¬ 
ations in the same general area (R. 308). Since the Commission is under 
a statutory duty to ’’encourage the larger and more effective use of radio” 
and to provide an equitable distribution of broadcast facilities ’’among the 
several States and communities” (Section 303 (g) and 307 (b) of the Com¬ 
munications Act, 47 U. S. C. Secs. 303 (g) and 307 (b) ), data on the impact 
of a second VHF channel on other television services in the area was 
highly relevant. Ra dio Wisconsin, Inc ., 8 RR 467, 468, (1952). 

The evidence in the instant record is uncontroverted, and in fact 
conceded, that the allocation of Channel 10 to Vail Mills spells the death 
knell of two UHF stations now serving the Capital area (WROW-TV and 
WMGT) and precludes the return to the air of a third UHF operation 
(WTRI). It means that Western Massachusetts will be left with no originat¬ 
ing television facilities of its own. It means that the Capital area will be 
limited to two services (both on VHF), rather than the four or more 
services which would be available to the area if Channel 10 were not 
allocated to Vail Mills. 

The foregoing relevant and uncontroverted public interest considera¬ 
tions were deliberately ignored by the Commission in its November 10 
Report and Order on the theory that such matters would be subsequently 
considered in a general rule making proceeding instituted that day 
(Docket 11532). But the Commission is precluded from taking affirma¬ 
tive action except where it is in a position to make a finding that the 
contemplated course of action would serve ’’public interest, convenience 
and necessity”. In making that finding, it must consider ’’all relevant 
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matter presented”; it cannot consider the argument pro and ignore those 
con the given action. It cannot ignore basic statutory requirements 
embodied in Sections 303 (g) and 307 (b) of the Communications Act, where 
(as here) the action taken will mean fewer services rather than more ser¬ 
vices and no service rather than one service in Western Massachusetts. 

See Pinellas B/c Co . v. FCC, 13 RR 2058, 2061, U.S. Fed. D. C. 12545, 
WSIX Broadcasting Station, 8 RR 216, 217-218 (1952), Great Western 
B. Ass’n . v. FCC, 68 App. D. C. 119, 123, 94 Fed. 2d 244 (1937). 

In making its allocation of Channel 10 to Vail Mills, effective 
December 16, 1955, the Commission was needlessly arbitrary. It is 
clear from the Commission’s Report and Order of November 10, 1955, 
that the allocation of Channel 10 to Vail Mills was ’’tentative”, i. e., 
subject to the outcome of a general rule making proceeding now in progress 
(Docket 11532). Recognizedly the majority of the Commission had not 
yet considered the argument against such an allocation. Those matters 
were to be gone into in Docket 11532. In making the allocation effective 
December 16, 1955, the Commission knew that it was immediately invit¬ 
ing multiple applications for the facility. It knew that the mere announce¬ 
ment of the allocation and the resulting filings for the facility would have 
a damaging effect on efforts (encouraged in its Sixth Report) to convert 
the Pittsfield-Capital area to all-channel receivers. These intervening 
consequences would have to be considered by the Commission when it 
decides Docket 11532. To that degree the November 10 action prejudges 
the outcome in Docket 11532, to petitioner’s prejudice. The November 10 
Order advances no compelling reason why action on the Channel 10 alloca¬ 
tion proposal should not have been held in abeyance until the Commission 
obtained the additional data it was seeking in Docket 11532. 
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ARGUMENT 

I. 

THE REPORT AND ORDER DISREGARDS RELEVANT AND 
UNCONTROVERTED PUBLIC INTEREST CONSIDERATIONS 

A. Effect on Existing UHF Services . — In its 
Supplemental Notice of April 21, 1955 (Docket 11238), the Commission 
expressly elicited data on the impact of an additional VHF allocation in 
Vail Mills on UHF operations in the same general area (R. 308-314). 

On this matter the instant record shows the following: At the present 
time there is only one VHF allocation and operation (Station WRGB, 
Schenectady, New York) in the entire area between Hartford and Boston 
to the East and Utica to the West. Albany-Schenectady-Troy presently 
receive three Grade A services — from VHF Station WRGB, and from 
UHF Stations WROW-TV (Albany) and WMGT (Pittsfield). A fourth 
permittee (Van Curler) has agreed to resume its UHF operations on 
Station WTRI in the event the Commission decides not to allocate an 
additional VHF channel to this market (R. 864-5, 896). Two other UHF 
permits for Albany-Schenectady-Troy have been granted, but the 
stations have not yet been constructed (R. 9-47). 

Station WRGB is affiliated with NBC. The ultimate grantee of 
Channel 10 will be affiliated with CBS. WMGT’s revenues are chiefly 
derived from its coverage of the Capital area (see Exhibit I, attached 
to Opposition for Interlocutory Injunction, filed November 29, 1955). 
Experience has shown that UHF stations are unable to survive in markets 
served by two or more VHF stations affiliated with the two principal 
networks (CBS and NBC). UHF stations have been forced to the wall and 
required to suspend operations upon the advent of a second VHF station 
in the following markets: Buffalo, Kansas City, Dayton, Little Rock, 

St. Louis, Louisville, Battle Creek, Flint, Houston, Duluth-Superior, 
Portland (Maine), Oklahoma City, Milwaukee, Charlotte-Durham, 


Des Moines, Stockton, Tulsa, and Providence. This has been true even 
in markets where UHF got off to a head start and where all sets were 
capable of receiving UHF (e. g. Duluth-Superior). The same is true 
a fortiori in markets (like Albany-Schenectady-Troy) with a "pre-freeze” 
VHF operation and where the conversions are not yet 100% complete. 

With the advent of a second VHF operation on Channel 10, the UHF 
stations serving the Capital area will likewise be required to fold. Thus, 
instead of being assured a minimum of four commercial television ser¬ 
vices (WROW-TV, WTRI, WRGB, and WMGT), with the possibility of 
additional UHF stations in the future, the allocation of Channel 10 to 
Vail Mills will restrict the Capital area to two services, both on VHF 
(WRGB and the Channel 10 grantee). In short, instead of four or more 
services the area will be limited to two. Thus, the action allocating 
Channel 10 to Vail Mills is tantamount to the revocation of four UHF 
commercial permits now outstanding in that area (R. 9-57). 

The record further shows that Station WMGT is the only television 
station now on the air with studio facilities in Western Massachusetts. 

The allocation of Channel 10 to Vail Mills, since it will cause WMGT to 
fold, will thus leave Western Massachusetts without any originating 
facilities of its own (R. 9-57). 

The foregoing facts stand uncontroverted in the instant record 
(Docket 11238). We know of no conflicting data of which the Commission 
might have noted under the doctrine of "administrative expertise”. None 
is mentioned in the November 10 Order here under review. In fact, the 
proponent of the Channel 10 allocation conceded, in response to the 
Commission’s Supplemental Notice of April 21, that "it seems unquestion¬ 
able that the maximum number of competing stations would result if 
Van Curler’s proposed deintermixture plan [of eliminating all VHF 
operations in the Albany-Schenectady-Troy area] were adopted” (R. 358). 

Thus, for purposes of analyzing the correctness of the Commis¬ 
sion’s Report and Order of November 10, 1955, we start with the 
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uncontroverted fact (1) that the allocation of Channel 10 to Vail Mills 
spells the death knell of two UHF stations now serving the Capital area 
(WROW-TV and WMGT), and precludes the return to the air of a third 
UHF operation (WTRI); and (2) that the allocation of Channel 10 to Vail 
Mills will result in Western Massachusetts having no originating tele¬ 
vision facilities of its own. 

B. Section 303 (g) and 307 (b) of the Communica ¬ 
tions Act . — The touchstone of all Commission action is ’’public 
interest, convenience, and necessity. ” Federal Communications Com ¬ 
mission v. Pottsville Broadcasting Co ., 309 U.S. 134, 137-138 (1940). 

As of the time the Commission takes affirmative action, by making a 
grant, adopting a rule, or allocating a frequency, it must find that such 
action meets this statutory test. Enterprise Co. v. Federal Communica¬ 
tions Commission , 13 RR 2033, 2036 (U.S. App. D. C. Case No. 12577); 
Paramount Television Productions, Inc. , 8 RR 459, 462 (1952). In 
determining whether particular action will serve the ’’public interest, ” 
Congress has laid down certain guideposts which the Commission cannot 
ignore. 

For example, the Commission by virtue of Section 303 (g) of the 
Communications Act (47 U. S. C. Sec. 303 (g)) is under a statutory duty 
to ’’encourage the larger and more effective use of radio. ” The uncontro¬ 
verted data submitted in opposition to the proposal to allocate Channel 10 
to Vail Mills shows that the people of the Capital area would gain one 
service (Channel 10) at the expense of three UHF operations, and that 
the area would be limited to two stations rather than to four or more if 
the Channel 10 ’’drop in” were denied. The Commission’s Report and 
Order of November 10 ignores these undisputed and highly pertinent 
considerations. Radio Wisconsin, Inc ., 8 RR 467, 468 (1952). 

Likewise, Section 307 (b) of the Communications Act (47 U. S. C. 

Sec. 307 (b)) places a mandate on the Commission to provide an equitable 
distribution of broadcast facilities ’’among the several States and com- 
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munities. ” Transmission (studio) facilities are a cardinal part of 
Section 307 (b). Pinellas B/casting Co . v. Federal Communications 
Commission , 13 RR 2058, 2061 (U. S. App. D. C. Case No. 12545); 

WSIX Broadcasting Station, 8 RR 216, 21 7-218 (1952). WMGT is the 
only station presently operating in Western Massachusetts. The evidence 
is uncontroverted that when Channel 10 goes on the air in Vail Mills, 

New York, WMGT will be required to sign off in Pittsfield, Massachusetts. 
Thus, the Commission’s Report and Order of November 10 ignores the 
uncontroverted and significant fact that the second VHF service which 
Channel 10 would provide to the Capital area of New York State will 
spell the demise of the one and only station now operating in Western 
Massachusetts. 

The foregoing matters were ignored by the Commission, and 
deliberately so, in its Report and Order of November 10, 1955 — on the 
theory that such factors would be subsequently considered in the general 
rule making proceeding instituted that same day (Docket 11532). The 
foregoing facts were not rejected by the Commission as untrue or im¬ 
material. Their consideration was deferred to the second stage of the 
general reallocation proceeding (Docket 11532). Stated another way, the 
Commission has considered arguments pro (the fact that the ”slug-in” 
will meet mileage requirements); it has ignored the arguments con (the 
fact that it will mean fewer services rather than more services in the 
area, and no services rather than one in Western Massachusetts, in 
contravention of express statutory mandates embodied in Sections 303 (g) 
and 307 (b) of the Communications Act). Until the Commission is able 
to consider and weigh the arguments against as well as those for a given 
action, it cannot (in a proceeding where the evidence on these points is 
uncontroverted) validly authorize the allocation of Channel 10 to Vail 
Mills. The Commission cannot ignore Van Curler’s co-pending and 
mutually exclusive counter proposal to deintermix completely the 
Pittsfield-Capital area. Delta Air Lines v. Civil Aeronautics Board, 
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Case No. 12694 (U. S. App. D. C.). The injury to petitioner flows from 
the Commission’s present action allocating Channel 10 to Vail Mills, 
action which the Commission may set aside a few months hence in Docket 
11532 when it considers for the first time the con arguments. This is 
the precise converse of the situation in Federal Communications Com ¬ 
mission v. WJR, 337 U. S. 265 (1949), where WJR suffered no present 
injury, but might (if the rules were changed in the future) receive injury. 

The Commission is under a statutory duty in rule-making proceed¬ 
ings to consider ’’all relevant matter presented. ” Section 4 of the 
Administrative Procedure Act, 5 U. S. C. Sec. 1003 (b). Where the 
Commission needs additional data, we do not question its power to insti¬ 
tute collateral proceedings (Docket 11532). But pending the outcome of 
such proceedings we deny that the Commission can take ’’affirmative 
action” which ignores ’pertinent matter presented” and which ignores 
basic public interest considerations embodied in Sections 303 (g) and 
307 (b) of the Communications Act. 

What the Commission has done and why that result cannot stand is 
well summed up by Commissioner Hyde (former Chairman and former 
General Counsel of the Commission) in a dissent in an analogous case 
released December 5, 1955 (Docket 11194): 

I dissent. The majority here grants a petition to 
establish an intermixture of UHF and VHF tele¬ 
vision assignments in an additional market while 
at the same time reserving for future considera¬ 
tion in a general rule making proceeding the ques¬ 
tion as to whether such assignments should be 
intermixed. 

The patent lack of orderly process in this is empha¬ 
sized by the fact that proponents and opponents are 
not given equal consideration. The arguments of 
proponents are accepted; objections questioning the 
intermixture principle are deferred. The majority 
is apparently willing to further aggravate the inter¬ 
mixture problem by piecemeal additions, but unwil¬ 
ling even to consider corrective actions on the same 
basis. 
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In brief, in allocating Channel 10 to Vail Mills the Commission 
has considered one facet only of the problem — namely, that Channel 10 
can be "dropped into" Vail Mills in technical conformity with the Commis¬ 
sion’s existing mileage separation requirements and that the area would 
then receive a signal on Channel 10. The Commission ignores, admittedly 
and deliberately so, that such action will mean fewer stations rather than 
more stations in the area, and no stations rather than one station in 
Western Massachusetts. Those uncontroverted facts are ignored because, 
so says the Commission, they will be considered in another rule making 
procedure instituted that same day and the allocation of Channel 10 will 
be subject to the outcome of that proceeding (Docket 11532). But unless 
and until the Commission is able to reject the uncontroverted evidence of 
the consequences of a Channel 10 allocation, it cannot be said that its 
action complies with the mandate of Section 303 (g) and 307 (b) of the Act. 
An allocation predicated on a finding that it is in conformity with its 
rules, in the face of uncontroverted data that such an allocation will not 
conform to the basic statutes under which the Commission operates, 
would be anomalous indeed. 

C. No Overweening Need for a Second VHF Service . 
— A substantial portion of the area which would be served by Channel 10 
at Vail Mills already receives service from the existing VHF operation in 
Schenectady (Station WRGB). Nearly all of the unduplicated portions of 
the new Channel 10 operation receive Grade A or Grade B service from 
other stations. No true "white area" is involved, since the entire area 
which Channel 10 would serve receives at least a "fringe signal, " a matter 
on which the Commission itself requested information in its Supplemental 
Notice (R. 308). This new service would be gained at the expense of the 
only station now operating in Western Massachusetts. The Report and 
Order of November 10 makes no effort to weigh these various considera¬ 
tions. Here again the Commission considers the arguments pro while 
postponing to a later proceeding the arguments con . 
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Because of the uncontroverted results which the Channel 10 will 
have on existing operations this Court’s statement in Great Western B . 
Ass’n . v. Federal Communications Commission, 68 App. D. C. 119, 

123, 94 F. 2d 244 (1937), is directly in point: tT In any case where it is 
shown that the effect of granting a new license will be to defeat the 
ability of the old license to carry on in the public interest, the applica¬ 
tion should be denied unless there are overweening reasons of a public 
nature for granting it. ” That holding of this Court was in no way dis¬ 
turbed by the Supreme Court’s decision in Federal Communications 
Commission v. Sanders Bros. Radio Station , 309 U.S. 470 (1940). In 
fact the Sanders case contains dictum to the same effect (at p. 476). 

And while the foregoing language was uttered in an adjudicatory rather 
than a rule making proceeding, it must be remembered that the Commis¬ 
sion’s assignment of frequencies to communities was for years handled 
in adjudicatory hearings (see Logansport Broadcasting Co . v. United 
States, 93 App. D. C. 342, 210 F. 2d 24 (1954)). The November 10 
Report and Order sets forth no overweening public considerations why 
Channel 10 should be allocated to Vail Mills when such action means the 
loss by the public (now and in the future) of multiple services. 

n. 

THE COMMISSION’S ACTION ALLOCATING CHANNEL 
10 TO VAIL MILLS EFFECTIVE DECEMBER 16, 1955 
WAS ARBITRARY AND PREJUDICIAL 

In its November 10 Report and Order the Commission allocated 
Channel 10 to Vail Mills, ’’effective December 16, 1955” (R. 948, par. 15). 
Petitioner and Van Curler had both notified the Commission that they 
would be required "in self-defense" to apply for Channel 10 in the event 
it was allocated to Vail Mills --in order to try to salvage their substantial 
investment in UHF operations which would be rendered defunct by the 
second VHF allocation. 
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The preparation of a television application to be utilized in a 
comparative hearing is no small undertaking. The Commission’s forms 
call for detailed legal, financial, program, and engineering data, a fact 
known to this Court from its review of the records in a number of com¬ 
parative television hearings. The application form likewise requires the 
applicant to submit an aerial photograph of the proposed transmitter site 
plus eight radials drawn from that site showing terrain profiles for dis¬ 
tances of ten miles. To comply with this portion of the form, the appli¬ 
cant must acquire the land which is thus shown as the proposed transmit¬ 
ter site, or at least obtain an option thereto. In this particular instance, 
because of the extremely small area which can be utilized as a transmitter 
location and still comply with the Commission’s mileage limitations, the 
acquisition of a suitable site presents no small problem. Landowners in 
the area are not unaware of the strategic value of suitable sites. Unless 
prepared to press for a waiver of Rule 3. 613 (a), arrangements for a 
"main studio" within the corporate limits of Vail Mills should likewise be 
concluded before the application is filed. 

However, such costs are de minimis compared with other losses 
which petitioner and the public will suffer if forced at this juncture to 
apply for Vail Mills, with t he Channel 10 allocation to that community 
still subject to change as a result of the general rule making proce eding 
now in progress (Docket 11532). Greylock Broadcasting Company has 
been the licensee of an AM station in Pittsfield since 1946. It took the 
lead in obtaining the enactment by the Massachusetts General Assembly 
of legislation allowing Mt. Greylock (a state park) to be utilized for tele¬ 
vision antenna purposes. Throughout the 1948-1952 general television 
allocation hearing, it sought a VHF channel for Western Massachusetts. 
When such an allocation was not forthcoming, it went ahead with UHF on 
Mt. Greylock, believing (under the Commission’s Sixth Report) that the 
Pittsfield-Albany-Schenectady-Troy area would be predominantly UHF. 

The filing by petitioner of an application for Channel 10 in Vail Mills 
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will be construed by the advertisers and the viewers in WMGT’s service 
area as a decision to abandon UHF on Mt. Greylock. Progress presently 
being made toward converting the Pittsfield-Capital area to all-channel 
receivers will come to an almost complete stop — with WROW-TV and 
petitioner (the two existing UHF operators in the area) seeking a VHF 
channel. Petitioner’s action in filing for VHF in a cross-roads commun¬ 
ity of 250 people in New York State will seriously affect its AM and TV 
operations in Western Massachusetts. Efforts and money expended to 
date in building up UHF will have been largely wasted. The growing UHF 
\ circulation in the area will be halted. 

And for what? In its November 10 Report and Order the Commis¬ 
sion recognizes that its allocation of Channel 10 to Vail MiUs may be 
modified as a result of the general rule making proceeding ordered that 
day (Docket 11532) (1 RR page 53:573). This is also clear from the 
Order here under review (R. 948). The Commission, after noting that 
the "drop in” met existing requirements, stated that it would not be 
justified in withholding the allocation "even though we are presently 
considering possible amendments to our allocations” (para. 9). In 
Docket 11532 (1 RR page 53:573) the Commission made it clear that 
deintermixture data, selective and general, would be received in two 
steps in that proceeding; that mileage reductions would be considered. 

In short, the allocation of Channel 10 to Vail Mills is subject to the 
actions of a general proceeding now in progress (Docket 11532). The 
order in the latter proceeding calls for data to be submitted by December 
15, 1955, and reply comments by January 6, (subsequently postponed 
to February 8), 1956. Presumably, therefore, the Commission contem¬ 
plates a comparatively prompt decision in Docket 11532, where it has 
sought data on mileage reductions (through horizontal polarization, 
directional operation, reduced power, et cetera), an assumption borne 
out by statements made by the Commission on February 7, 1956, to the 
Senate Committee on Interstate and Foreign Commerce that it was 
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endeavoring to conclude this proceeding within six months to a year. In 
other orders entered November 10, the Commission has assured pro¬ 
ponents of selective deintermixture that their proposals to restrict the 
number of VHF operations in areas which are predominantly UHF will 
be given consideration in Docket 11532 (13 RR 1522). Hence, if the 
Commission means what it has said in these various orders of November 
10 and has not already prejudged matters on which it is seeking informa¬ 
tion, the action of November 10 allocating Channel 10 to Vail Mills is 
highly tentative". 

If deintermixture principles are adopted in Docket 11532, the 
action "dropping” Channel 10 into Vail Mills would presumably be 
rescinded. On the other hand, if deintermixture is rejected and if 
mileage reductions are permitted, the channel (instead of being assigned 
to a hamlet without a post office) might be assigned to Pittsfield itself, 
so that Western Massachusetts would have a VHF allocation of its own, 
or to Albany, or to some other community. Hence, as a result of the 
decision to be rendered shortly in Docket 11532, certainly long before a 
comparative hearing for Channel 10 could be resolved, time and money 
spent on preparing, filing and prosecuting an application for Channel 10 
in Vail Mills may well go for naught. 

Since the question whether Channel 10 will or will not be ultimately 
utilized in Vail Mills is expressly subject to the determination yet to be 
made in Docket 11532, the Commission’s action in making that allocation 
"effective December 16, 1955" and thus requiring petitioner and others 
to prepare costly applications for the facilities and to prejudice existing 
UHF operations in this area, was highly arbitrary and capricious. With 
the Commission scheduling early dates for the submission of data in 
Docket 11532, so that vial problems now confronting the television 
industry can be promptly resolved, there is no conceivable reason why 
its action "tentatively" allocating Channel 10 should become effective on 
December 16, 1955. That effective date should be postponed until a 
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determination is reached by the Commission in Docket 11532. Any other 
course of action, as pointed out by the dissenting Commissioners, is 
shockingly arbitrary. 


CONCLUSION 

It is accordingly submitted that the Commission’s action of 
November 10, 1955, allocating Channel 10 to Vail Mills should be 
reversed and set aside, with directions to the Commission to withhold 
action on Hudson Valley’s proposal to allocate Channel 10 into Vail Mills 
until the Commission is in a position to weigh all relevant public interest 
considerations. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKENNA & WILKINSON 

1735 DeSales Street, N. W., 

Washington 6, D. C. 

Attorneys for 

Greylock Broadcasting Company 


February, 1956. 
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STATEMENT OF QUESTIONS PRESENTED 
The questions in these cases have been stipulated as 
follows by the petitioners and respondents: 

Case No. 12.987 

(1) Whether, in rule making proceedings leading to the 
assignment of VHF television Channel 10 and the denial of a 
counter-proposal to reserve for educational use the sole VHF 
channel presently allocated to the area and thus place all 
commercial television in the UHF band, the Federal Communi¬ 
cations Commission acted arbitrarily, capriciously and in 
violation of Section 4 of the Administrative Procedure Act 
and Section 4(j) of the Communications Act in permitting the 
Columbia Broadcasting System, Inc. to make ex parte submissions 
on television allocation problems. 

(2) Whether the Commission acted arbitrarily, capri¬ 
ciously and in violation of Sections 303(g) and 307(b) of the 
Communications Act and Section 4 of the Administrative Procedure 
Act in the consideration, if any, it gave to the following 
factors: 

(a) The need for Channel 10. 

(b) The alleged adverse economic effect which 
the operation of a station on Channel 10 would 
have upon existing and potential stations in other 
communities, and the alleged salutary economic effect 
which the adoption of the counter-proposal would have 
upon such stations. 


(3)(a) Whether the reasons, if any, which the Commission 
gave for denying the counter-proposal meet the requirements of 


Sections 4(b) and 6(d) of the Administrative Procedure Act. 

(b) Whether the reasons which the Commission gave for 
assigning Channel 10 meet the requirements of Sections 4(b) 
and 6(d) of the Administrative Procedure Act. 

(4) Whether the Commission’s allocation of Channel 10 
was inconsistent with both established Commission policy 
and other actions taken by the Commission on the same day and, 
if so, is therefore reversible error. 

Case No. 12.989 

1. Whether in rule making proceedings leading to the 
assignment of VHF television Channel 10 to Vail Mills, New 
York, the Federal Communications Commission acted arbitrarily, 
capriciously and in violation of Sections 303(g) and 307(b) 

of the Communications Act and Section 4 of the Administrative 
Procedure Act in the consideration, if any, it gave to the 
following factors: 

(a) The need for such assignment. 

(b) The alleged adverse economic effect which 
the operation of a station on such a channel would 
have upon existing and potential stations in other 
communities. 

(c) The alleged diminution of competitive 
service in the area which would result from such 
operation. 

2. Whether the Commission’s action in allocating Channel 
10 to Vail Mills, effective December 16, 1955, in view of the 
pendency of an overall allocation proceeding, was arbitrary. 


(ii) 


capricious and illegal. 

The intervenor believes the issues to be the following: 

(1) In the rule making proceeding which resulted in the 
allocation of Channel 10 to Vail Mills, New York, were the 
appellants denied any procedural or substantive rights? 

(2) Is it the function of this Court of Appeals to 
substitute its judgment for that of the Commission after the 
conclusion of a rule making proceeding which has been conducted 
in compliance with the requirements of Section 4 of the 
Administrative Procedure Act? 


(iii) 
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TIONS COMMISSION 


BRIEF FOR RESPONDENTS 

COUNTER STATEMENT OF THE CASE 
In view of the fact that petitioners have written sep¬ 
arate statements of the case which are somewhat argumentative, 
it is believed that a short restatement of the relevant 


.history will be of assistance to the Court 
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In its Sixth Report and Order in Docket Nos. 8736, 
et al, adopted in April, 1952 (17 F.R. 3905. Vol. 1, Part 
3 Pike & Fischer, Radio Regulation 91:599) the Commission 
adopted a new television Table of Assignments in which 
television channels were assigned to communities through¬ 
out the United States. Under this table, which was in¬ 
cluded in Section 3.606 of the Commission’s Rules and Reg¬ 
ulations, 47 CFR 3.606, 1 Pike & Fischer, Radio Regulation 
_ 1 / 

53:602, the Albany-Schenectady-Troy area in New York 

State was assigned VHF Channel 6 and UHF Channels 17, 23 
_2 / 

and 41. 

The use of both VHF and UHF channels in the same com¬ 
munity is commonly called ,4 intermixture. M The Sixth 
Report and Order specifically dealt with the question of 
intermixture. It was there concluded that the fullest 
opportunity for a nationwide television service making the 
maximum use of available spectrum space would be afforded 
by intermixing UHF channels with the VHF channels, which 
are capable of providing a greater coverage, in an integrated 
plan, (Vol. 1, Part 3 Pike & Fischer, Radio Regulation 
91:661-91:665). 

1/ TheCommission’s authority to assign channels by rule 
was sustained by this Court in Loqansport Broadcasting Corp . 
v. United States . 93 U.S. App. D.C. 342, 210 F. 2d 24. 

2 / The UHF (ultra high frequency) channels are a band of 
frequencies higher in the radio spectrum than the VHF (very 
high frequency) channels. The VHF television channels are 
Channels 2-13 and the UHF channels are Channels 14-83. 
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General Electric Company was already the licensee of 
station WRGB on Channel 4 in Schenectady. Its license was 
modified to specify Channel 6, in accordance with the new 
allocation plan. Channel 17 was reserved for a non-commercial, 
educational station. Patroon Broadcasting Company received 
a construction permit for Channel 23, but has never com¬ 
menced operation. Hudson Valley Broadcasting Company, Inc. 
(Hudson Valley) subsequently went into operation on Channel 
41 at Albany as WROW-TV. Van Curler Broadcasting Corporation 

(Van Curler) is the permittee of Channel 35 at Albany, as 
_3/ 

WTRI. This channel was originally assigned at Schenectady 
alone and later was assigned to Albany-Schenectady-Troy, 

(19 F.R. 2900). 

On November 4, 1954 Hudson Valley filed a petition for 
rule making to amend Section 3.606 to assign VHF Channel 
10 at Vail Mills, New York (R. 1-8). It urged in substance 
that the proposed amendment would permit the rendition of a 
second VHF service in the Albany-Schenectady-Troy area, 
without deleting or substituting any existing VHF channels 
and without violating the mileage separation requirements of 
the Commission’s rules. It also stated that it would apply 
for the new channel if the proposal were adopted. The Hudson 
Valley proposal was opposed by Van Curler (R. 9-41) and 

3/ While it sii11 holds its permit, Van Curler ceased actual 
operation on January 31, 1955 after losing its Columbia 
Broadcasting System network affiliation to WROW-TV. See 
Van Curler Broadcasting Corp . v. Federal Communications Com ¬ 
mission . _U.S. App. D.C._, 225 F. 2d 23, affirming the 

Commission’s decision that the transferees of WROW-TV should 
be permitted to operate the station pending a hearing on a 
protest to the transfer of control of the station filed by 
Van Curler. 
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Greylock (R. 42-57), which is the Dermitee of UHF station 

_4/ 

WMGT-TV, Adams, Massachusetts. They urged that the ad¬ 
dition of a new VHF channel would as a practical matter 
eliminate the UHF stations because of the new competition^ 
Van Curler also included a counter proposal of its own, 
i.e., that VHF Channel 6 be reserved for educational use 
and that the General Electric station on that channel be 
required to move to UHF Channel 17, presently reserved for 
educational use and for which the University of the State of 
New York holds a construction permit. This was a proposal 
to "deintermix" the commercial channels by making them all 
UHF channels. 

On December 17, 1954, the Commission released a Notice 

of Proposed Rule Making And Orders To Show Cause, in which 

* 

it afforded all interested parties an opportunity to com¬ 
ment on the proposals before it (R. 58-60). This notice 
also directed General Electric and the educational permittee 
to show cause why their authorizations should not be mod¬ 
ified as proposed by Van Curler. In response to this 
notice. Van Curler again urged its own proposal (R. 61-66); 
General Electric opposed that proposal (R, 67-75); Hudson 
Valley again urged its proposal, attaching many statements 
from persons favoring the assignment of Channel 10 
(R. 80-204); Greylock renewed its objections to the as¬ 
signment of Channel 10, but stated that it would apply 

4/ Greylock is on UHF Channel 19 at Adams. Its main 
studio is in Pittsfield, Massachusetts. 
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for that channel if its assignment should be adopted 

(R. 205-216); and the University of the State of New York 

_J>/ 

stated that it desired to take no position (R. 217). 

Van Curler also filed reply comments (to which were at¬ 
tached many letters from persons who stated their regret 
that WTRI had ceased operation) (R. 218-291; 306-307), as 
did Hudson Valley(R. 292-305). 

On April 21, 1955, the Commission released a Notice 
of Further Rule Making (308-314). In this notice, it 
summarized in some detail the various comments and 
proposals which had been submitted. The notice also 


stated that the Van Curler proposal was similar to other 
deintermixture proposals which had been made by other 
parties in then-pending proceedings concerning other com¬ 
munities, and that since a uniform policy was desirable if 
changes in the existing pattern of intermixture were to be 
made, the same type of information and data which had been 
requested in the other proceedings should also be furnished 
here. It therefore requested further comments directed to 
six specific categories of information, including the es¬ 
timated Grade A and B contours of the stations presently 
operating in the area and of a station operating as 


proposed at Vail Mills, population figures, data on 


ur One Walter C. Neals also supported the Hudson Valley 
proposal, and advised that he would form a corporation to 
apply for Channel 10 if it were assigned at Vail Mills 
(R. 76-79). 
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receivers including those capable of receiving UHF trans¬ 
missions, network affiliations, etc. The parties thereupon 
submitted additional comments in response to this second 
notice (R, 315-475). 

On June 8, 1955, the Commission scheduled oral argu¬ 
ment for June 27 and 28 in this proceeding together with 
the other proceedings then pending in which deintermixture 
of VHF and DHF channels in other cities had been proposed 
(R. 476-477). Oral argument before the Commission en banc 
was heard on these two days (R. 490-897). Hudson Valley 

filed a summary memorandum on June 28 (R. 898-904). Greylock 

_6 / 

later filed an additional petition (R. 905-921) , and Van 

Curler requested that the proceedings be reopened upon the 

basis of a contention that Columbia Broadcasting System, 

Inc. (Columbia) had made informal presentations to the 

Commission which allegedly affected the proceeding (R. 922- 

937). Hudson Valley opposed this request on the ground 

that Columbia had merely furnished the Commission with the 

product of its study of the national television allocation 

plan, that the Commission had received numerous suggestions 

from diverse sources with respect to general, nationwide 

problems, and that such material did not vitiate the pro- 

_!/ 

ceedings (R. 938-942). 

3T Greylock requested that the Commission grant the selec¬ 
tive deintermixture requested or withhold all action pending 
consideration of all proposals for general revision of the 
television allocations. 

7 / Greylock also requested further oral argument so that 
Commissioner Mack, who had not been on the Commission at the 
time of oral argument, might hear the matter orally (R. 943- 
947). 


On November 10, 1955, the Commission adopted the Report 

and Order of which review is here sought, three Commissioners 

dissenting (R„ 948-960). This Report denied the various 

specific requests for "selective” deintermixture because 

they would not provide a meaningful solution to the general 

problems which had been raised and which it found should be 

_§/ 

considered on a nationwide basis. The Commission there¬ 
fore simultaneously instituted a new general proceeding to 
review the whole allocation question on such a basis. 

Docket No. 11532, 20 F.R. 8501. With respect to Vail 
Mills, since it was found that the assignment of Channel 
10 to Vail Mills did not require any departure from the 
principles behind the existing plan and would provide a 
new service to the public, it was adopted in order that the 
wide coverage which a VHF channel could provide should not 
be withheld pending some possible future decision on the 
general allocation problems. With respect to the request 
to reopen the proceedings because of the material sub¬ 
mitted by Columbia Broadcasting System, the Commission 
pointed out that this material did not have reference to 
the merits of any particular petitions then being ruled 
upon, except as any discussion devoted to nationwide 

J8/ It may be noted here that the Commission did not post¬ 
pone action on the selective deintermixture petitions, as 
Greylock indicates (Br. 6). It denied these petitions 
finally, and specifically stated (R. 953) that even if some 
form of deintermixture should later be adopted it would not 
be upon the basis which had been urged upon it, i.e., the 
absence of operating VHF stations in any particular com¬ 
munity. In fact, this Court has granted a motion to dismiss 
an appeal from an alleged denial of a stay of a VHF grant 
(Footnote continued on following page) 
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problems might do so, and that the Commission of course has 
knowledge, and should, of such general suggestions informally 
submitted to it or to Congress. The Commission held that 
the new proceeding then being instituted would afford all 
parties an opportunity to propose, and comment upon, such 
general solutions. It was concluded that there was there¬ 
fore no reason to reopen the prior proceedings to insert 
comments, and possible replies, directed to nationwide 
plans o 

By order of December 9, 1955, this Court (Judge Danaher 
dissenting) granted a motion by Greylock for an interloc¬ 
utory stay of the Channel 10 assignment pending final 
decision herein (reconsideration denied by opinion filed 
February 14, 1956), and denied a motion for a stay filed 
by Van Curler. 

SUMMARY OF ARGUMENT 


In this case the Commission assigned a new VHF tele¬ 
vision channel to Vail Mills, New York, properly using the 
rule making process to do so. Logansport Broadcasting Corp . 
v. United States , 93 U.S. App. D.C. 342, 210 F. 2d 24. This 

8/ (Footnote continued from preceding page) 
sought from the Commission pending a final ruling on a de- 
intermixture petition, where the dismissal was requested by 
the Commission on the sole ground that the case was moot 
because the deintermixture petition had been finally denied 
without the VHF grant sought to be stayed having been made. 
S torer Broadcasting Co. and Gerico Investment Co . v. United 
States . No. 12,882, dismissed by order entered December 16, 
1955; see also dismissal on same ground of portion of peti¬ 
tion for review in Storer Broadcasting Co . v. United States , 
No, 13,032, on March 9, 1956. 
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assignment permits the filing of applications for a new 
station which would bring a Grade A service to over 20,000 
families which do not now receive such service from any 
station and a second service to approximately 50% of the 
population in the area, whose receivers can receive the 
signals of only the VHF station now serving the area. The 
assignment also meets all of the applicable technical as¬ 
signment rules. The Commission, after consideration of 
petitioners* arguments as to the possible adverse effect 
of the new assignment on UHF stations, concluded that re¬ 
fusal to make the valuable new service available would not 
be warranted. 

The Vail Mills assignment is in full accord with es¬ 
tablished and existing Commission policy enunciated in 
previous similar cases in which the Commission, since the 
adoption of the basic television allocation plan in 1952, 
has added additional VHF channels where a demand has been 
evidenced. Such assignments permit the fullest use of 
these scarce channels, whose coverage is superior to that 
of UHF channels because of differing propagation char¬ 
acteristics. In making the Vail Mills assignment, the 
Commission complied in every respect with the re¬ 
quirements of the Administrative Procedure Act that 
notice and an opportunity to submit comments be afforded 
and that the rule adopted be accompanied with a "con¬ 
cise general statement” of its "basis and purpose." 

Section 4, 5 U.S.C. 1003. Petitioners* insistence upon a 


more detailed statement goes beyond the requirements of 
the statute and is clearly unwarranted here in view of 
the consistent history of similar actions. They have 
failed to meet their burden of showing that the rule 
change was unreasonable. American Telephone and Telegraph 
Co . v. United States , 299 U.S. 232; Pacific States Box & 
Basket Co . v. White , 296 U.S. 176. 

Van Curler’s claim that the proceeding was inval¬ 
idated because it had no opportunity to reply to informal 
submissions of material related to a possible new nation¬ 
wide plan is based upon an attempt to mold rule making 
in the form of an adjudicatory proceeding. The clear 
dichotomy between rule making and adjudication prohibits 
this approach. American Trucking Assns . v. United States . 
344 U,S. 298. The Commission has a duty to be aware of 
suggestions for such new nationwide approaches, and has 
in fact instituted a general rule making proceeding to 
consider them. There was no necessity under any statute 
or general principles of due process to extend the in¬ 
stant proceeding to include nationwide approaches of 
which the Commission had knowledge, and Van Curler was 
not prejudiced by the failure to do so since Columbia’s 
proposals were not considered as germane here by the 
Commission. 

Finally, Greylock’s claim that the assignment was 
arbitrary because of private adverse economic effects to 
it resulting from decreased receiver conversions and 
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possible expense to Greylock in applying for the new 
channel, is a confusion of Greylock’s private interest 
with that of the public. Federal Communications Com ¬ 
mission v. Sanders Brothers Radio Station , 309 U.S. 470. 
The Vail Mills assignment is in accord with present 
policy, is final, and is subject to change only to the 
extent that any other existing assignment is. The Com¬ 
mission properly determined not to withhold it upon the 
"supposititious eventuality" that some later, undeter¬ 
minable decision in the general rule making proceeding 
might affect it. Federal Communications Commission v. 

WJR n The Goodwill Station, Inc ., 337 U.S. 265. 

ARGUMENT 

The Commission’s authority to allocate television 
channels to communities by rule making was sustained by 
this Court in Loqansport Broadcasting Corp . v. United 
States , 93 U.S. App. D.C. 342, 210 F. 2d 24. In attack¬ 
ing the validity of the present amendment of the table of 
assignments, both petitioners rely upon the contention 
that matters presented to the Commission which they ev¬ 
idently believe required a rejection of the proposal to 
add Channel 10 at Vail Mills, New York, were not properly 
considered by the Commission. Van Curler also claims that 
the Commission improperly received information submitted 
to it by a person who was not a party to the rule making 
proceeding, and it is urged by Greylock that the assign¬ 
ment was arbitrary and prejudicial because Greylock would. 
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possible expense to Greylock in applying for the new 
channel, is a confusion of Greylock's private interest 
with that of the public. Federal Communications Com ¬ 
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The Commission^ authority to allocate television 
channels to communities by rule making was sustained by 
this Court in Logansport Broadcasting Corp . v. United 
States , 93 U.S. App. D.C. 342, 210 F. 2d 24. In attack¬ 
ing the validity of the present amendment of the table of 
assignments, both petitioners rely upon the contention 
that matters presented to the Commission which they ev¬ 
idently believe required a rejection of the proposal to 
add Channel 10 at Vail Mills, New York, were not properly 
considered by the Commission. Van Curler also claims that 
the Commission improperly received information submitted 
to it by a person who was not a party to the rule making 
proceeding, and it is urged by Greylock that the assign¬ 
ment was arbitrary and prejudicial because Greylock would, 
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as a practical matter, have no choice but to apply for the 
channel, whose assignment Greylock views as tentative 
because of the possibility that it may later be changed as 
the result of a general allocation proceeding now in 
progres s. 

We shall show, however, that the assignment of Channel 

10 was in full accord with established rules and policies 

of the Commission, and that petitioners’ objections are 

based upon a misunderstanding of these policies and of the 

__ 8 / 

nature of the rule making process- We shall discuss the 
particular objections separately, 

I, 

THE ASSIGNMENT OF CHANNEL 10 TO VAIL MILLS WAS 
CONSISTENT WITH ESTABLISHED RULES AND POLICIES . 

THE ALLEGATIONS WITH RESPECT TO ITS COMPETITIVE 
EFFECT DID NOT REQUIRE A REJECTION OF THE ASSIGN ¬ 
MENT . 

The basic question in these cases is whether the Com¬ 
mission acted reasonably and in compliance with Section 4 
of the Administrative Procedure Act, 5 U.S.C. 1003, in modi¬ 
fying its rules to add VHF Channel 10 to the table of as¬ 
signments at Vail Mills, New York, We shall show that the 
Commission reasonably concluded that the assignment was in 
the public interest, despite the arguments against it made 
by petitioners, that the Commission was following established 
policies developed in comparable situations, and that there 

__8/ We recognize that this Court in its opinion of February 
14, 1956. with respect to the issuance of an interlocutory 
stay, stated that a question presented by Greylock is whether 
it was entitled to a hearing before the adoption of the rule 
change. However, that formulation of the question is not 
(Footnote continued on following page) • 
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was full compliance with those statutory provisions ap¬ 
plicable to the rule making process. 

The principal contention made by both Greylock (Br. 

12-18) and Van Curler (Br. 27-40) is that the Commission 

arbitrarily refused to reject the assignment of this new 

channel because it did not pay heed to their contentions 

as to its predicted competitive effect. However, it is 

clear that the Commission reasonably determined that the 

importance to the public of making a new channel available 

outweighed the speculative consequences with respect to 

petitioners* stations. There is no question, first of 

all, but that the assignment of Channel 10 at Vail Mills 

complies fully with the applicable rule pertaining to 

_9 / 

minimum mileage separations. The petition filed by 
Hudson Valley requesting the new assignment was accom¬ 
panied by an engineering statement showing the compliance 
of the proposal with the applicable assignment require¬ 
ments (R. 3-8), and the Commission so found (R. 954). 
Furthermore the Commission expressly determined that 

8 / (Footnote continued from preceding page) 
contained in the stipulated issues and we believe, for the 
reasons later stated, that there is clearly no right on 
the part of a UHF station to any form of adjudicatory 
hearing before a new VHF channel may be assigned, and 
that the UHF stations* rights under Section 4 of the 
Administrative Procedure Act to participate in the rule 
making proceedings were fully respected. 

9 / Section 3.610, 47 CFR 3.610, 1 Pike & Fischer, Radio 
Regulation 53:616, requires a minimum co-channel separa¬ 
tion of 170 miles for Channels 2-13 in Zone I, where 
Vail Mills is located. 
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making Channel 10 available would bring a second service 

to an appreciable number of families in the area, as well 

as bringing a first service to a significant number of 

families (R. 954), A station operating on Channel 10 

would be a second service to approximately 50% of the 

population in the area because there is now only one VHF 

station in operation (WRGB), and only about half of the 

present receivers are converted to receive UHF signals 

10 / 

(R. 34, 362, 378). And, considering the existing 

services now being rendered to the public, a Channel 

10 station would bring a first Grade A service to over 

20,000 families who now receive no Grade A service at 

JJV 

all (R. 366). 

The Commission did not ignore any of the comments 
which had been submitted to it. But it did conclude in 
the light of the above considerations that "it would not 
be justified in withholding action, pursuant to our 
present allocation plan and rules, that would bring ad¬ 
ditional television service to a significant number of 
people” (R. 954). It stated that, in its opinion, "Re¬ 
fusing to make use of this valuable VHF frequency as con¬ 
templated by the present rules would, we believe, be a 

10 / Van Curler, in attempting to belittle the Commission's 
determination on this point, argues that a second service 
would be brought to "tiny or non-existent" areas (Br. 37- 
40). But it makes this contention without any recognition 
of the conversion situation, and apparently believes that 
those members of the public for whom station WRGB provides 
their only television service are not to be considered. 

11 / Van Curler's assertion that a first service would be 
brought to an insignificant number of families (Br. 39), 
is based on data including potential services from poten- 
, tial stations on other UHF channels which are not now in 
operation. 
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waste of valuable spectrum space for which active demand is 

indicated*” (R. 954.) In the light of the contentions 

and showings before it, this resolution of the matter can 

12 / 

hardly be said to be arbitrary. For the claims made by 
Greylock and Van Curler of the effect upon them of in¬ 
serting a new channel assignment, which were necessarily 
speculative in any event, would not support a contrary 
determination. 

Greylock asserts that the operation of a new VHF 
station on Channel 10 must mean a loss of service in the 
Albany-Schenectady-Troy area from its own station, WMGT, 
from WROW-TV (Hudson Valley's station), and from WTRI 
(Van Curler's station) (Br. 13). But analysis shows that 
the claim is subject not only to the weakness inherent in 
any prediction of the number of stations which an area 
will be able to support, but also to the defect of inac¬ 
curacy due to a refusal to look at the situation as it 
actually existed at the time the Commission made its de¬ 
cision. For Van Curler’s station had not provided a 
service to the public since January 31, 1955, when it 
ceased operation after losing its Columbia Broadcasting 

12/ Greylock asserts,and indeed assumes that the Commis¬ 
sion stated, that its contentions as to competitive effect 
were put off for later consideration in the pending gen¬ 
eral rule making proceeding (Br. 15-17). This is clearly 
erroneous. The Commission's opinion nowhere states that 
it is putting off consideration of any factors relevant 
to the Vail Mills assignment to any other proceeding, and 
it did not do so. 
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System affiliation (R. 219)* And there has been no 

declaration by Hudson Valley that it will not be able to 

continue to operate if Channel 10 is assigned and it is 

unable to secure a license for operation on that channel. 

In fact, it has stated that it would continue to operate 

in that situation (R. 357), Finally, Greylock itself is 

not a tri-city station but is licensed at Adams, Massachus- 

14 / 

etts. Van Curler apparently goes further than Greylock 

and includes not only these stations in its estimate, but 

also potential stations on other UHF channels in the area 

which have never been utilized, e.g., Patroon Broadcasting 

Company which has not commenced construction under its 

permit for Channel 23 (R. 17; Br* 28). The existing fact, 

13/ Va~Curler later stated it would resume operation if 
the Channel 10 assignment were rejected and if "Van Curler 
is able to secure a sufficient number of network programs 
as a result' 5 (R. 378-379), But it is clear that Van 
Curler’s voluntary suspension of operation 9 months before 
the November 10, 1955 decision adding Channel 10 to the 
area, as well as the failure of the permittee on OHF 
Channel 23 to construct or operate its station at all, 
indicates that petitioners’ assumptions as to the number 
of stations which would be operating in the Albany- 
Schenectady-Troy area if only VHF Channel 10 is not as¬ 
signed there, are mere hopes resting upon no factual basis. 
14 / It is noteworthy that while Greylock is licensed at 
Adams, it has its main studio in Pittsfield, Massa¬ 
chusetts, and relies strongly upon covering the capital 
area in New York (Greylock, Br. 2-3), For, while Greylock 
urges a violation of Section 307(b) of the Communications 
Act in the Vail Mills assignment (Br. 14-15), it is clear 
that the assignment of Channel 10 does not affect the ex¬ 
isting Adams assignment and that Greylock’s problem is not 
the problem of competing with a VHF station, but rather 
the present inability of Adams to support a local service. 
This difficulty arises from the high cost of station op¬ 
eration and the lack of present techniques for providing 
a purely local service. In the Sixth Report and Order the 
Commission assigned UHF channels to smaller communities, in 
spite of their proximity to larger cities whose stations 
(Footnote continued on following page) 
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with which the Commission had to deal, is that there is only 

one UHF station now in operation in the Albany-Schenectady- 

Troy area, WROW-TV. To add the new channel, for which there 

15 / 

was a real demand, in these circumstances shows, not an 
arbitrary refusal to consider contentions, but a reasonable 
and realistic appreciation of the public’s interest. 

Consideration of the result reached here together with 

^' 

the Commission's consistent policy in earlier similar situa¬ 
tions forecloses any substantial question of either violation 
of Section 4(b) of the Administrative Procedure Act or of 
arbitrary action in this case. For, in the face of this con¬ 
sistent policy, the claim of inadequate consideration and 
explanation resolves itself into a demand for the sort of 
detailed findings required for an adjudicatory proceeding 
but not for rule making. Section 4 requires, in substance, 
the giving of public notice of proposed rule changes and their 
nature; an opportunity to submit comments; and an incorpora¬ 
tion in any rule adopted of ”a concise general statement of 
_/it_s7 basis and purpose'* after consideration of all relevant 
matter presented. Not only does the Commission’s opinion here 
14 /(Footnotecontinued from preceding page) 

would provide them with service, becauseof its belief that, 
as in the case of AM broadcasting, formats for successful local 
station operation, independent of the national networks, would 
eventually be discovered, and channels should be available for 
such communities. The “local assignment” problem raised by 
both Gxeylock (Br. 15) and Van Curler (Br. 31) is not the re¬ 
sult of the Vail Mills assignment, but rather the present in¬ 
ability of small communities to support a local station, and 
Greylock’s real concern appears to be to secure a network 
affiliation through service to other and larger cities than 
Adams located outside western Massachusetts. 

15 / See the many letters submitted to the Commission by 
Hudson Valley from persons urging the desirability of making 
another VHF service available (R. 80-204). 
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fully meet that mandate, but it is reinforced by similar 
adherence to the same policy in earlier situations. 

The intermixture of VHF and UHF channels was basic 
to the allocation structure established in 1952 in the 
Sixth Report and Order, The Commission was faced with 
the fact that although propagation characteristics in the 
VHF are different in some respects from those in the UHF 
and the VHF can effectively cover large areas, the VHF 
channels alone were insufficient to provide a nationwide 
service, Vol, 1, Part 3 Pike & Fischer, Radio Regulation 
91:621. It therefore determined not only that the addition¬ 
al use of the UHF portion of the spectrum was essential to 
provide complete service, but that the fullest use of the 
available channels could be made by making VHF assignments 
in as many communities as possible and intermixing the UHF 

channels as an integral part of a nationwide service. Vol. 

16 / 

1, Part 3 Pike & Fischer, Radio Regulation 91:661-91:665. 

In order to equate the service areas of UHF and VHF 
stations, greater maximum powers were permitted for stations 
in the UHF bands, Vol, 1, Part 3 Pike & Fischer, Radio 
Regulation 91:646-91:647. And certain priorities in the 
processing of UHF applications were also provided for in 
the temporary Processing Procedure for Television Broad¬ 
cast Applications” adopted at the same time. Footnote 10 
to Section 1.371 of the Rules and Regulations, 17 F.R. 

16/ In accordance with that determination, the Albany- 
Schenectady-Troy area was assigned both VHF and UHF chan¬ 
nels (Vol, 1, Part 3 Pike & Fischer, Radio Regulation 
91:719-91:720). As mentioned supra „ p. 3, General Elec¬ 
tric’s station WRGB was already on VHF Channel 4, and was 
moved to VHF Channel 6. 
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3905, at 4051, However, the scheme of the Act is one of 

competition for listeners and advertisers among licensees 

using authorized and standardized facilities and means of 

transmission. Federal Communications Commission v. Sanders 

Brothers Radio Station . 309 U.S. 470. The Commission did 

not intend the assignment plan to be static nor did it 

undertake to impose artificial restrictions on the maximum 

use of available channels in order to assure competitive 

11 / 

success to UHF stations. And, subsequent to the adoption 

of the Sixth Report, the Commission has endeavored to make 

the fullest use of the scarce VHF channels where demand 

has been shown and a new channel could be assigned under 

the existing allocation standards. No such proposal to 

make a more efficient use of the scarce VHF portion of 

the spectrum has been rejected on the ground that it 

changed the existing UHF-VHF ratio in an area, and many 

VHF channels have been added to the table since 1952, 

frequently in small communities near larger centers of 

18 / 

population. 

17/ In the Albany-Schenectady-Troy area itself, for ex¬ 
ample, there was an existing VHF station, WRGB, already 
in operation, and a large number of television receJ.vers 
capable of receiving only VHF signals were in the hand's 
of the public. 

18 / The making of assignments to smaller communities has 
frequently been necessary because, as in the instant case, 
an assignment to a larger city in the area would not meet 
the minimum separation requirements, whereas a station 
located in a smaller community would render service to 
the entire area. See, e.g., the assignment of VHF Channel 
4 to Irwin, Pennsylvania, a smaller community in the 
Pittsburgh area. Assignment of Television Channel to 
Irwin. Pa.„ 8 Pike & Fischer, Radio Regulation 453. 
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In 1953, VHF Channel 6 was assigned at Whitefish Bay, 
Wisconsin, a small community near Milwaukee, The Hearst 
Corp .. 18 F.R. 8135, 9 Pike & Fischer, Radio Regulation 
1383. At the time of the assignment to Whitefish Bay, 
Milwaukee had three VHF channels (one reserved for ed¬ 
ucational use) and three UHF channels. Again, the same 
year, the Commission also finalized a proposal to add VHF 
Channel 9 at Hatfield, Indiana (proposed 18 F.R. 4682, 
finalized Loqansport Broadcasting Co .. 18 F.R. 5678, 9 Pike 
& Fischer, Radio Regulation 963). Hatfield is 10.75 
miles from Owensboro, Kentucky, which already had Channel 
14 assigned to it, and about 20 miles from Evansville, which 
was assigned one VHF channel and three UHF channels. Hat¬ 
field has a population of slightly more than 400 persons. 

It had no previous assignment. In still another instance, 
VHF Channel 10 was assigned to Parma and Onondaga, Michigan, 
in combination, where Parma was about 9% miles from Jackson, 
Michigan, and Onondaga about 15& miles from that city. 
Jackson already had a UHF assignment. Parma has 680 people 
and Onondaga is a community of 400 people ( Parma-Onondaga . 

Mich., 19 F.R. 429; 10 Pike & Fischer, Radio Regulation 
19/ 

71.) Thus, where VHF channels could be assigned to small 

19/ In addition to the instances mentioned in the text, 
additional VHF channels have been assigned to such com¬ 
munities as Hayes Center, Nebraska (20 F.R. 5593) and 
Laurel-Pachu.ta, Mississippi (20 F.R. 3473) in July and 
May of 1955 during the pendancy of the instant proceeding. 
These cases, while they did not involve opposition from 
existing UHF stations, show a further consistency of policy. 
In fact, approximately 20 additional VHF assignments have 
been added since the Sixth Report. 
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communities without the necessity of changing the table to 

remove a channel from another community, the Commission has 

consistently endeavored to make the fullest use of these 

20 / 

scarce channels. 

Thus, the Commission did not arbitrarily ignore rel¬ 
evant contentions, as petitioners urge, but rather decided 
to pursue its existing enunciated policy which does not 
contemplate imposing artificial restrictions on competition 
where an additional channel may be made available without 
conflict. 

20 / Van Curler apparently recognizes that the instant case 
is one in a series of similar proceedings in which the same 
policy was applied (Br. 35-37). But it relies upon the sub¬ 
sequent determination that VHF Channel 11 should not be as¬ 
signed to an area near Blossburg, Pennsylvania, as indicating 
inconsistency (Br. 36). Elmira Television . 13 Pike & Fischer, 
Radio Regulation 1536. The fact is that insofar as the sit¬ 
uation in that proceeding was similar to the present case, it 
was treated in exactly the same way and in furtherance of 
the same policy. 

In the proceeding referred to, there were conflicting 
requests to add VHF Channel 9 in Elmira, New York, and 
Blossburg, Pennsylvania, about 32 miles apart. Although 
UHF permittees opposed the use of a new VHF channel in either 
community, the Commission determined, as here, that the 
frequency should be made available, 13 Pike & Fischer, Radio 
Regulation at 1540-1541, and then determined that Elmira had 
a greater need for it than Blossburg. The Commission also 
rejected a proposal by the party seeking Channel 9 in Elmira 
that the conflict between Blossburg and Elmira could be re¬ 
moved by using Channel 11 in an area near Blossburg. The 
proposal was rejected because, due to distance and terrain 
factors, the use of Channel 11 there would not provide satis¬ 
factory service to Williamsport, the larger city which the 
proponent of using Channel 9 at Blossburg wished to serve. 

No such finding was found proper here. It is noteworthy 
that in that case, the proponent of Channel 9 at Blossburg 
did not seek the addition of Channel 11, and the party sug¬ 
gesting Channel 11 had no intention of using it either. In 
the instant case a real demand for Channel 10 at Vail Mills 
was shown. 

Nor are the other cases cited by Van Curler (Br. 36, 
note 2) comparable. In the Buhl, Minnesota.case, Head of 
the Lakes Broadcasting Co .. 9 Pike & Fischer, Radio Reg¬ 
ulation 1370 and the Princess Anne, Va. - Arapahoe, North 

(Footnote continued on following page) 
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Since Section 4(b) of the Administrative Procedure 

Act requires that rule making be predicated upon an 

evidentiary hearing and findings of fact only where the 

agency is required by other statute to proceed on that 

basis, and no such requirement is contained in the Com- 

21 / 

munications Act, the applicable test upon review is not 

the presence of specific findings and conclusions, American 

Trucking Assns . v. United States , 344 U.S. 298, 318-320, 

but rather whether the action attacked is within the 

22 / 

bounds of reasonableness. America n Trucking Assns . v. 

20 / (Footnote continued from preceding page) 

Carolina case, Commonwealth Broadcasting Corp ., 11 Pike 
& Fischer, Radio Regulation 1569, the Commission was 
dealing with conflicting demands for channels among dif¬ 
ferent communities, rather than a case like the instant 
one where a new channel could be inserted without any other 
change in the table. And in the Beverly Hills, California 
case, Lawrence A. Harvey . 9 Pike & Fischer, Radio Regulation 
908, the Commission denied a request to assign a new UHF 
channel to Beverly Hills,* a city entirely surrounded by 
Los Angeles, on the ground that such assignment would have 
the same effect of precluding a number of future assign¬ 
ments in other communities as would putting the channel 
in Los Angeles. A previous request to add the channel in 
Los Angeles, which already had the maximum number of chan¬ 
nels assigned to any city in the United States, had been 
denied. See Lawrence A . Harvey , 9 Pike & Fischer, Radio 
Regulation 616. 

21 / The only instances of such a requirement in the Com¬ 
munications Act are that changes in frequency or authorized 
power of a station, or in the times of operation, even if 
accomplished by a rule change, shall not be made unless 
the licensee consents or after a public hearing. Section 
303(f), 47 U.S.C. 303(f). 

22 / Cases in which administrative "rule making" regulations 
were reviewed to determine whether there was "substantial 
evidence" to support findings of fact were cases, unlike 
this, in which the statute specifically prescribed that 
scope of review. See, e.g.. Federal Security Administrator 
v 0 Quaker Pals Co . r 318 U.S. 218, 227-228; O pp Cotton Mills v. 
Administrator ,.312 U.S. 126, 154-156. 
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United States , 344 U.S. 298, 314; American Telephone & 
Telegraph Co , v. United States , 299 U.S. 232, 236-237; 
Chicago R.I. & P. Ry. Co , v. United States . 284 U.S. 80, 
95-96. Indeed, "where the regulation is within the scope 
of authority legally delegated, the presumption of the 
existence of facts justifying its specific exercise" is 
no less applicable to an administrative rule than to a 
statute. Pacific States Box & Basket Co . v. White . 

296 U.S. 176, 186. Petitioners have not met their burden 
of showing that the Commission here had no reasonable 
ground for the exercise of its discretion. 
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II. 

THE PROCEEDING WAS NOT INVALIDATED BY COLUMBIA *S 
INFORMAL SUBMISSION OF MATERIAL RELATING TO 
NATIONWIDE ALLOCATION PLANS 

At the same time the Commission adopted the assignment 
of Channel 10, it also, as mentioned above, p. 7, instituted 
a new, general rule making proceeding to study possibilities 
for attaining an improved nationwide television service. In 
its Notice of Proposed Rule Making in the new proceeding 
(reproduced in the Appendix, infra ) the Commission noted 
that it had received "a number of proposals from interested 
segments of the industry, which although they envisage funda¬ 
mental departures from the present system adopted in the 
Sixth Report and Order and approach the problem on a nation¬ 
wide basis, do not challenge the Commission’s basic 
objectives” and that "In addition to these plans which have 
already been advanced, the Commission understands that a 
number of studies have been initiated by other groups in 
the industry." (Appendix, pp. 34-35.) Van Curler urges that 
fundamental concepts of procedural regularity as well as 
Section 4(b) of the Administrative Procedure Act were 
violated because of one of these informal submissions made 
by Columbia Broadcasting System (Br. 15-27). It claims 
error on the ground that it was entitled as a matter of 
law and due process to meet and rebut the Columbia informal 


submissions. 




The Commission stated in its opinion herein, in denying 
requests to reopen the record upon the basis of this material, 
that this material did not apply to the particular petitions 
then before the Commission except to the extent that any 
proposed nationwide approach might include references to 
particular communities. It went on to say that it had already 
determined that the particular ‘"selective” deintermixture 

23/ 

proposals before it must be rejected M upon these records” 
and that nationwide proposals such as that of Columbia would 
be considered in the forthcoming general rule making proceed¬ 
ing (R. 954-955). For these reasons, the Commission concluded 
that no useful purpose would be served in reopening the 
proceeding "to insert comments, and replies thereto, whose 
function is to discuss nationwide plans and whose proper forum 
is the general rule making proceeding in which all interested 
parties may participate” (R. 955). 

Van Curler's claim of error because of the Commission's 

refusal to reopen the proceedings is based essentially upon 

the claimed existence of a right to file reply comments. The 

24/ 

argument is insupportable. Section 4(b) of the 

23 / The particular petitions for deintermixture were 
denied because the Commission found that only some sort 
of overall approach would be adequate to meet the nation¬ 
wide allocation problems, and because it rejected the 
thesis of the proponents of ""selective” deintermixture 
that those communities should be deintermixed where only 
one, or no, VHF stations were yet in operation (R. 953). 

24 / Ashbacker Radio Corp . v. Federal Communications 
Commission c 326 U.S. 327 (Van Curler Br. 17), is clearly 
not relevant. That decision related to an applicants 
statutory right to an adjudicatory hearing prior to the 
grant of a competing, mutually exclusive application. 
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Administrative Procedure Act provides for participation in 

rule making "through submission of written data, views, or 

arguments with or without opportunity to present the same 

orally in any manner,*' Its clear purpose is to give those 

interested an opportunity to add to the Commission’s 

knowledge with respect to any matter on which the agency is 

proposing a new rule. It does not set up an adversary 

proceeding, and there is no provision, such as Van Curler 

would apparently write into the statute, for the right to 

cross-examine or reply. Congress specifically provided in 

Section 4(b) that the adjudicatory type of hearing set 

forth in Sections 7 and 8 of the Administrative Procedure 

Act, 5 U.S.Co 1006, 1007, was applicable only where "rules 

are required by statute to be made on the record after 

25/ 

opportunity for an agency hearing." 

Nor does any principle of due process of law go beyond 
the statute and require the opportunity to file reply 
comments in rule making. It is well established that there 
is no constitutional requirement for a hearing in the quasi¬ 
legislative rule making process. Bowles v. Wi11ingham . 

321 U.S. 503, 519-521; Bi-Metallic Co . v. Colorado . 239 
U.S. 441; Willapoint Oysters v. Ewing . 174 F. 2d 676, 692- 
694 (C.A. 9) cert. den. 338 U.S. 860, rehearing denied 339 

25 / As pointed out supra . p. 22, there is no applicable 
requirement for a formal "record" in the Communications 
Act. 


U.S. 945. 


Van Curler has merely attempted to impart into 



rule making the same forms of procedure applicable to a quasi¬ 
adjudicatory proceeding. Its numerous citations of cases 

involving quasi-judicial functions (e.g., Gonzales v. United 
27/ 

States . 348 U.S„ 407 (Br. 19); United States ex rel . 

Accardi v. Shaughnessy „ 347 U.S. 260 (Br. 20)), or cases in 
which a "hearing" or "full hearing" was required by statute 
(e.g., Morgan v. United States . 304 U.S. 1 (Br. 22), 

Interstate Commerce Commission v. Louisville & N.R. Co.. 

-- 287 - - 

227 U.S. 88 (Br. 22); Saltzman v. Stromberg-Carlson Tel . 
Mfg. Co .. 60 App. D.C. 31, 46 F. 2d 612 (Br. 20) are not 
in point. 

In any event, the existence or non-existence of a right 
to file replies in a rule making proceeding need not be 
dispositive of the issue raised here. For, the Commission 
did not consider Columbia's comments as pertinent here and 
specifically stated in rejecting the requests to reopen this 
proceeding that proposed overall solutions would find a 


26 / This case contains a graphic description of the 
difference in purpose and procedure between adjudicatory 
and rule making functions. 

27 / The Court here specifically distinguished the fixing 
of a status for Selective Service from "legislative" 
proceedings, 348 U.S. at 412. 

28 / The Supreme Court stated here that the statutory right 
to a "full hearing" included the right to introduce testi¬ 
mony. No such right is accorded by the Administrative 
Procedure Act in rule making proceedings. 
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proper forum in the general rule making proceeding then being 

instituted (R. 955) 0 And, in the Notice of Proposed Rule 

Making instituting the new proceeding, it accordingly stated 

that ”all interested persons, including those who have 

informally tendered proposals to the Commission, will have 

the opportunity of submitting their suggestions /for possible 

overall solution/7 in this proceeding.” (Appendix, p. 35.) 

Van Curler’s claim of prejudice (Br. 24-27) is therefore not 

29/ 

sustained by the facts. 

It is obvious, too, that in view of the Commission’s 

continuing responsibility to keep abreast of current problems 

29 / Van Curler also contends that the assignment of Channel 
10 was inconsistent with the rejection of ’''selective” 
deintermixture (Br» 24-27). The alleged inconsistency is 
not present. The Commission merely determined that a change 
from the basic policy of intermixed channels should not be 
undertaken upon the basis of consideration of the selected 
situations in which various parties had urged it, and also 
that it should not be done without consideration of other 
possibilities for improving the whole nationwide allocation 
plan. It therefore denied the specific deintermixture 
requests before it and instituted a new general proceeding 
in which it specifically requested that only overall solutions 
be submitted in the first stages. 20 F.R. 8501. On the other 
hand, it was determined also that, pending consideration of 
the diverse possibilities for some sort of revision of the 
whole plan, requests to proceed in accordance with existing 
policies should not be rejected. This disposition of the 
order of the Commission’s proceedings was neither inconsistent 
nor arbitrary. Federal Communications Commission v, WJR, The 
Goodwill Station. Inc .. 337 U.S. 265. 

It may be noted here that the only reason the Vail Mills 
proposal was considered together with the various petitions 
for ’’selective” deintermixture was because of Van Curler’s 
counter-proposal to it, which was a proposal for ’’selective” 
deintermixture. All of the proposals rejected by the Commis¬ 
sion and listed by Van Curler as ’’strikingly similar” to the 
Vail Mills situation (Br. 26, note 1) were proposals to 
deintermix which involved moving existing channel assignments. 
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concerning the allocation of channels, it will of necessity 

be made aware of general suggestions informally brought to 

it from time to time or submitted to Congress,, The informal 

submission by Columbia of the product of its study of the 

national allocation plan, which adds to the Commission’s 

general store of knowledge, surely does not invalidate a 

legislative proceeding dealing with a specific channel any 

more than does the Commission’s knowledge of a report submitted 

30/ 

to a committee of Congress,, It is nothing more nor less 

than a part of that background information from which the 
Commission cannot, and should not, bar itself. 

III. 

THE CHANNEL 10 ASSIGNMENT WAS NOT RENDERED 
ARBITRARY BECAUSE OF POSSIBLE EXPENSE TO 
GREYLOCK IN APPLYING FOR THE CHANNEL 

The assignment of Channel 10 to Vail Mills is attacked 
as arbitrary by Greylock on the ground that it is subject 
to change in the pending general proceeding and thus should 
not have been made effective prior to the conclusion of that 
proceeding (Br. 18-22). This argument appears to be based 
upon the expense which would be borne by Greylock in apply¬ 
ing for the channel as well as predicted adverse effects 

30/ See, for example, “Television Network Regulation and 
tTTe UHF Problem,” a memorandum prepared for the Senate 
Committee on Interstate and Foreign Commerce by Harry M. 
Plotkin, special counsel, 84th Cong., 1st Sess. 


-30- 


upon the rate of conversion of receivers to enable them to 
receive Greylock's UHF signal. 

However, Greylock 8 s assertion that an assignment other¬ 
wise in the public interest is invalid solely because of the 
personal financial effect upon itself is not sustainable in 
any event. For whatever the relevance of alleged private 
economic injury of this type to consideration of a request 
for interlocutory relief, it is not relevant to the validity 
of the Channel 10 assignment on its merits. Federal Communi ¬ 
cations Commission v„ Sanders Brothers Radio Station . 

309 U.S. 470. 

Furthermore, Greylock assumes that the assignment is 
"tentative" (Br. 21). But the assignment of Channel 10 is 
as final as any other of the approximately 2000 existing 
assignments, subject to affirmation by this Court. Like 
any other assignment or, indeed, any "legislative" determina¬ 
tion, it is subject to possible change at any time. It is 
impossible to predict at this time what effect, if any, upon 
this or any other assignment the pending general proceeding 
may have, or indeed, when that proceeding may be concluded. 

The possible changes which may result from the pending general 
proceeding are numerous and diverse. See Notice of Proposed 
Rule Making in Docket No. 11,532, 20 F.R. 8501, Appendix, 
p. 33. The decision as to whether the Channel 10 assignment 
should be held up because of some possible later decision 


which may affect it in some unknown fashion is one peculiarly 

within the Commission’s discretion. See Federal Communications 

Commission v. WJR, The Goodwill Station, Inc ., 337 U.S. 265, 

272, where both this Court and the Supreme Court rejected an 

argument that a grant should be deferred because it would be 

inconsistent with proposals in issue in an outstanding rule 

31/ 

making proceeding; Pittsburgh Radio Supply House v. 

Federal Communications Commission , 69 App. D.C. 22, 25, 98 
F. 2d 303, 306. There was clearly no abuse of discretion in 
not postponing an assignment which would serve the public 
interest merely to await the "supposititious eventuality" of 
a possible later change. 


31 / The Supreme Court there stated: "At the outset we 
note our complete agreement with the Court of Appeals that 
the Commission was under no duty to WJR to postpone final 
action on the Coastal Plains permit until it had disposed 
of the clear channel proceeding. As the court pointed out, 
WJR had no vested right in the ’supposititious eventualities’ 
that the Commission at some indeterminate time might modify 
its rules governing clear channel stations. Furthermore, 
this judicial regulation of an administrative docket sought 
by WJR ’would require /the Court of Appeal/7 to direct the 
order in which the Commission shall consider its cases.’ 

And this, as the court said, it ’cannot do®. 174 F. 2d at 
231. ’Only Congress could confer such a priority.’ Federa1 
Communications Commission v. Pottsville Broadcasting Co .Tm 
309 U.S. 134, 145." 


CONCLUSION 


For the foregoing reasons, the orders of the Federal 
Communications Commission should be affirmed* 
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Before the FCC 55-1124 

FEDERAL COMMUNICATIONS COMMISSION 24917 

Washington 25, D. C„ 


In the Matter of ) 

) 

Amendment of Part 3 of the ) Docket No. 11532 

Commission’s Rules and Regula- ) 
tions Governing Television ) 

Broadcast Stations ) 


NOTICE OF PROPOSED RULE MAKING 


1. The Commission’s present television assignment plan, 
promulgated in its Sixth Report and Order in 1952, was 
designed to lay the foundation for the development of a 
nationwide competitive television system which would meet a 
series of stated objectives. These objectives may be briefly 
summarized as follows: 

(a) At least one service to all areas. 

(b) At least one station in the largest possible 
number of communities. 

(c) Multiple services in as many communities as 
possible to provide program choice and to 
facilitate competition. 

2. To some extent these objectives have been realized. 
Over 90% of the population can receive a degree of service 
from at least one television station. Approximately 75% 
can receive a degree of service from two or more stations. 
Almost 275 communities have at least one, and 112 of these 
have two or more, local television facilities in operation. 
Over 430 stations are now on the air, and the number of 
television sets in the hands of the public has increased to 
35 million. 

3. But despite this tremendous growth, it is evident 
from recent experience that a nationwide competitive 
television service has not been realized to the extent 
contemplated at the time the Commission issued its Sixth 
Report and Order. Many of the smaller communities are 
without a first local outlet and the expansion of multiple, 
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competing services in the larger economic and population 
centers of the country is lagging„ Difficulties encountered 
in achieving successful operation of stations in the UHF band 
have been a significant factor leading to this situation. 

4. The familiar difficulties presently facing television 
broadcasters raise questions with respect to basic elements of 
the standards and principles established by the Commission in 
the Sixth Report and Order. And while these difficulties have 
varying impact on individual broadcasters and communities, 
they are manifestly nationwide in scope and may have far- 
reaching implications for the future of the television system 
as a whole. The Commission is therefore convinced that any 
approach to their solution must take cognizance of the overall, 
national scope of the problem. 

5. The Commission recognizes that some of the present 
hindrances to the further expansion of television service in 
many communities are due to causes which lie beyond its 
control. To an appreciable extent these problems are 
basically economic and arise out of the limits beyond which 
it is not possible, at the present stage of the development 
of the television art, to obtain sufficient economic support 
to meet the high costs of construction, programming and 
operation of television stations. On other aspects of the 
problem, relating for example to the improvement of trans¬ 
mitting and receiving equipment, the industry itself can 
make valuable contributions. At the same time, the Commis¬ 
sion wishes to insure that to the extent that any of the 
present difficulties may be alleviated by possible revision 
of the present allocation system, such possibilities will 

be fully explored. 

6. The Commission has received a number of proposals 
from interested segments of the industry, which although 
they envisage fundamental departures from the present system 
adopted in the Sixth Report and Order and approach the 
problem on a nationwide basis, do not challenge the Commis¬ 
sion's basic objectives. Some of the techniques suggested 
for alleviating the difficulties involve the use of 
additional VHF frequencies; the reduction of minimum separa¬ 
tions to make additional VHF channel assignments possible, 
using either the present 12 VHF channels or new VHF channels, 
or both; deinterraixture on a basis consistent with a nation¬ 
wide solution; and other techniques. A number of the 
proposals include suggestions for modifications of the 
present standards which would permit the use of directional 
antennas, cross polarization, new limits on antenna heights 
and maximum powers for new channel assignments, and others; 
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and some proposals contemplate combinations of the foregoing 
techniques. Some of the proposals envisage a revised nation¬ 
wide table of fixed assignments; others look toward the 
adoption of new standards which would govern the addition of 
specific channel assignments on the basis of individual 
applications. In addition to these plans which have already 
been advanced, the Commission understands that a number of 
studies have been initiated by other groups in the industry. 

7. In these circumstances, the Commission believes 
that the public interest would be served by the institution 
of a general rule making proceeding to consider possible 
overall solutions to the problem on a broad, nationwide 
basis. All interested parties, including those who have 
informally tendered proposals to the Commission, will have 
the opportunity of submitting their suggestions in this 
proceeding. This proceeding will, we believe, facilitate 
an orderly review of the proposals and will afford the 
Commission a sound basis on which it may compare the advan¬ 
tages and disadvantages of the proposals, both among 
themselves and with respect to the present plan, and evaluate 
them in terms of the opportunities< they may provide for fuller 
realization of a nationwide competitive television system. 

8. As noted, there is considerable diversity among the 
various approaches that have been suggested. The multiplic¬ 
ity of the possible alternative plans suggests the 
desirability of establishing a basis on which it will be 
possible for the Commission to make a full and fair evalua¬ 
tion of the different proposals. This would be facilitated 
if those parties submitting proposals included data and 
comments relating to; 

(a) The nature and the extent of departures, 
if any, from the present standards as 
adopted in the Sixth Report and Order with 
respect to: 

(1) Minimum separations. 

(2) Minimum and maximum limitations on 
powers and antenna heights. 

(3) Use of directional antennas. 

(4) Cross polarization. 

(5) Any other deviations from present 
standards. 

(b) The effect of the proposed revision on the 
assignments occupied by existing stations. 

(c) The extent to which the plan submitted 
provides for the future expansion of tele- 
vis i on service. 

(d) The impact of the plan on the problem of 
receiver incompatibility. 
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(e) The effect of the plan on the educational 
reservations. 

It would also be helpful to the Commission if parties 
submitting proposals which envisage a revised table of fixed 
channel assignments, would include an assignment plan for 
Zone I indicating the specific assignments in each city. The 
Commission will also consider proposals which envisage 
revised standards for the addition of channel assignments on 
the basis of individual applications, rather than by incor¬ 
porating new assignments in a revised fixed Table of 
Assignments. 

9. In this initial stage, the Commission believes it 
would not be desirable to consider proposals whose scope is 
limited to action affecting only individual communities or a 
limited area. Premature involvement with questions relating 
exclusively to individual city assignments or to limited 
areas, without reference to a nationwide system, would unduly 
impede our progress in determining the basic course which it 
would be desirable to follow in considering possible revi¬ 
sions to the nationwide television allocation plan. At a 
later date, when the Commission has determined the general 
nature of any revisions to the present allocation scheme 
which it would be desirable to adopt, it will then be in a 
better position to consider comments relating to specific 
channel assignments proposed for individual communities. 

10. All interested parties are invited to file written 
comments in accordance with this Notice. In light of the 
many considerations which favor minimizing delay, the Com¬ 
mission has decided to require the filing of comments no 
later than December 15, 1955, and the filing of reply 
comments by January 6, 1956. An original and 14 copies of 
comments should be filed. 

11. Authority for the institution of this proceeding 
is contained in Sections 1, 4(i) and (j), 301, 303(a), (b), 
(c), (d), (e), (f), (g), (h) and (r), and 307(b) of the 
Communications Act of 1934, as amended, and Section 4 of 
the Administrative Procedure Act. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 

Adopted: November 10, 1955 



Released: November 10, 1955 
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QUESTIONS PRESENTED * 

(1) In the rule making proceeding which resulted in the 
allocation of VHF television Channel 10 to Vail Mills, 
New York, were the petitioners denied any procedural or 
substantive rights? 

(2) Is it the function of this Court of Appeals to sub¬ 
stitute its judgment for that of the Commission after the 
conclusion of a rule making proceeding which has been con¬ 
ducted in compliance with the requirements of Section 4 
of the Administrative Procedure Act? 


* Intervenor was unable to agree with petitioners ’ statements of the ques¬ 
tions presented. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 
No. 12,987 

7 i 

! 

Van Curler Broadcasting Corporation, Petitioner, 

v. i 

United States of America and Federal Communications 

Commission, Respondents, 

Hudson Valley Broadcasting Company, Inc., Intervenor. 

No. 12,989 I 

Greylock Broadcasting Company, Petitioner, 

i 

v. 

United States of America and Federal Communications 

Commission, Respondents, 

i 

Hudson Valley Broadcasting Company, Inc., Intervenor. 

On Petitions for Review of a Report and Order of the Federal 
Communications Commission 

___ | 

BRIEF FOR INTERVENOR 

- I 

PRELIMINARY STATEMENT 

i 

The proceeding of which petitioners here seek judicial 
review was of a rule making rather than an adjudicatory- 
nature. This fact has a definite bearing not only upon the 
functions of the court, but upon the material which it must 
review as well. 


i 

i 
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While the record here contains a limited amount of 
sworn factual data, there was no testimony under oath 
and no cross-examination. No adverse party rights ex¬ 
isted, and none is claimed here under the questions pre¬ 
sented as stipulated by the parties pursuant to Rule 38(k) 
of the court. All of the parties to the rule making pro¬ 
ceeding submitted pleadings and exhibits to the Commis¬ 
sion which contained some facts, some speculation, some 
argument and some self-serving declarations. Much of 
this material would have been inadmissible in an adjudica¬ 
tory proceeding, but it constitutes the 960 page record 
here. 

In the briefs which petitioners have filed (and in the 
pleadings which they filed previously in support of their 
motions for interlocutory relief), length of treatment and 
variety of theory seem to predominate. With unimportant 
exceptions, the arguments urged upon this court are the 
same as those which the Commission previously considered 
and rejected. Both Van Curler and Greylock make certain 
arguments and state certain conclusions which have as 
their only record support the same argument or conclusion 
expressed in an earlier pleading. 

It would be manifestly impossible, and we believe im¬ 
proper, to attempt to negative or explain all of the claims 
which petitioners made to the Commission in this proceed¬ 
ing. Similarly, it would serve no useful purpose to at¬ 
tempt to negative or explain all of the arguments advanced 
in petitioners’ briefs, for Van Curler and Greylock fre¬ 
quently argue immaterial questions or matters which are 
beyond the scope of this proceeding. 

Intervenor Hudson Valley was unable to agree with 
petitioners as to those issues which are properly before 
the court. 1 Further, petitioners’ statements of the case 
are more argumentative than factual. Accordingly, we 


i Sec * ‘ Questions Presented, ’ * supra. 
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cannot accept those statements as being either correctly 
descriptive of what occurred before the Commission or cor¬ 
rectly descriptive of what the *court must consider on 
these petitions for review. 


COUNTER-STATEMENT OF THE CASE 

The area here involved is the Albany-Troy-Schenectady 
area of New York, frequently referred to as the Tri-Cities 
area. Without considering the facility here in issue (VHF 
Channel 10 in Vail Mills), there are five television channels 
now assigned to the Albany-Troy-Schenectady area. One 
channel is in the VHF band; four are in the TJHF band. 
Of the four UHF channels, only one, Channel 41 occupied 
by intervenor’s station WROW-TV in Albany, is now in 
use. (R. 308-309.) 2 Petitioner Van Curler formerly op¬ 
erated station WTRI on UHF Channel 35 in Troy, but went 
off the air on January 31, 1955 due to an unwillingness to 
continue to sustain operating deficits. (R. 308, 900.) Grey- 
lock, the other petitioner here, operates UHF station 
WMGT in North Adams, Massachusetts. The studios 
maintained by this station (in Pittsfield) are some 65 miles 
from Vail Mills, which in turn is 20 miles northwest of 
Schenectady. (R. 309; see Appendix to brief for petitioner 
Van Curler.) Grevlock’s transmitter, on a mountain at 
an average distance of 40 miles from the Tri-Cities, is able 
to transmit a Grade A signal into part of the Tri-Cities 
area. (R. 310.) 

Under the Commission’s allocation plan as established in 
its Sixth Report and Order, the station operated by Grey- 
lock is not considered to be a Tri-Cities area station. The 
fact is that there are only two operating television stations 
in the Albany-Scheneetady-Troy area, one VHF and one 
UHF. (R. 308, 355, 898.) 

- The parties have agreed that a Joint Appendix will be printed and filed 
on or before April 1, 1956, and that a system of pagination will be used 
therein which will indicate the correct record citations. Accordingly, only ref¬ 
erences to the record are given in the briefs. (See Pre-hearing Stipulation 
filed with the court on January 26, 1956.) i 
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The first television station to go on the air in the Tri- 
Cities area was WRGB, licensed to the General Electric 
Company. This station began commercial operations on a 
VHF channel in Schenectady in 1947. (R. 901.) It was 
not until 1953 that any other television service was avail¬ 
able to the area in question. In October of that year, in- 
tervenor Hudson Valley’s WROW-TV began operations in 
Albany as the area’s first UHF station. (R. 899.) In Feb¬ 
ruary of 1954, petitioner Van Curler began its operation 
of UHF station WTRI in Troy. WRGB, the only VHF 
station in the area, is quite successful financially. From 
the outset of their respective operations, both intervenor’s 
station WROW-TV and Van Curler’s station WTRI lost 
substantial sums of money. (R. 899-900.) Van Curler 
ended its losses on January 31, 1955 when it ceased opera¬ 
tions. (R. 308.) 

On November 4,1954, Hudson Valley petitioned the Com¬ 
mission to institute the rule making proceeding which re¬ 
sulted in the report and order of November 10, 1955 here 
under review. This petition was based on an extensive 
engineering study which had demonstrated that VHF Chan¬ 
nel 10 could be added to the nearby community of Vail 
Mills, New York in complete conformance with the Com¬ 
mission’s existing engineering standards and consistent 
with the plan of allocation which was established by the 
Commission’s Sixth Report and Order of April 11, 1952. 
Hudson Valley showed that an operation on Channel 10 at 
Vail Mills would furnish a second VHF television service 
to the Tri-Cities area and its surrounding communities. 
(R. 1-8, 309.) 

On November 15, 1954, petitioner Van Curler submitted 
a counter-proposal to the Commission. (R. 9-38, 310.) This 
counter-proposal consisted of a request that, rather than 
adding a second VHF channel to the Tri-Cities area, the 
Commission amend its allocation structure so as to remove 
Channel 6, used by WRGB, from commercial use, and to 


require that station to operate instead on one of the XJHF 
channels allocated to the area. (R. 310.) One of the four 
UHF channels allocated to the Tri-Cities area was assigned 
to the State Educational Department of the University of 
the State of New York (an “educational station” as speci¬ 
fied in the Commission’s Sixth Report and Order); Van 
Curler proposed to give the VHF channel which WRGB 
had used commercially for many years to the Educational 
Department, and compel WRGB to take the Educational 
Department’s unused UHF channel. (R. 310.) While the 
Educational Department has never built a station, Van 
Curler argued that it might if it were assigned a VHF 
channel. (R. 28-29.) 3 Thus, the counter-proposal of Van 
Curler not only involved a diminution rather than an in¬ 
crease of commercial television broadcast service to the 
Tri-Cities area, but also vitally affected the status of others 
(licensees and potential applicants) who were in no respect 
involved in intervenor’s original proposal for the addition 
of Channel 10. 

On December 17, 1954, the Commission issued a notice 
of proposed rule making and invited “any interested 
party” to submit comments on intervenor’s proposal to 
make Channel 10 available for use in the Tri-Cities area 
and/or the deintermixture counter-proposal advanced by 
Van Curler. This notice also ordered the General Electric 
Company to show cause why its station WRGB should not 
be switched from VHF Channel 6 to UHF Channel 17, and 
ordered the Educational Department to show cause why 
its unused assignment should not be switched from UHF 
Channel 17 to VHF Channel 6. (R. 58-60.) It should be 
observed that the Commission’s notice of December 17 
made no reference to and had no relationship to any other 
allocation matters. 

i 

! 

3 Subsequently, the Educational Department participated in the rule mak¬ 
ing proceeding, and indicated its complete satisfaction with its UHF assign¬ 
ment. (B. 217.) 
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From this beginning, an extensive rule making pro¬ 
ceeding was conducted pursuant to section 4 of the Ad¬ 
ministrative Procedure Act. (Act of June 12, 1946, c. 324, 
60 Stat. 23S, 5 U. S. C. § 1003.) Various parties partici¬ 
pated in this proceeding, including all of the individual 
parties now before the court and certain others which are 
not. The initial participation of the parties to the rule mak¬ 
ing proceeding consisted of the filing of comments and reply 
comments. (R. 61-305.) 

On April 21, 1955, the Commission, upon its own motion, 
released a notice of further rule making in the proceed¬ 
ing requesting that interested parties submit additional 
information, data and comments with respect to the pro¬ 
posals involved. (R. 308-314.) Pursuant to this request, 
much additional information was submitted by intervenor, 
petitioners, and others. (R. 315-443.) Van Curler subse¬ 
quently filed reply comments thereto. (R. 467-475.) All 
interested parties thus had full opportunity to express 
their views and submit data to the Commission. 

It should be noted that during this time, other rule 
making proceedings were in progress before the Com¬ 
mission. While those proceedings were initiated by other 
parties, dealt with other problems, and were conducted 
apart from each other and apart from the proceeding here 
under review (with one exception hereafter noted), these 
other proceedings were finally decided by the Commission 
on November 10, 1955—the same day on •which the order 
here challenged was adopted. This coincidence of decision 
date has been seized upon by petitioners in an attempt to 
show an interrelationship between those orders and that 
now under review, although no such interrelationship ex¬ 
ists. 

The Commission’s Sixth Report and Order, which estab¬ 
lished the television allocation system now in effect, did 
two basic things which are important here. First, it re¬ 
assigned VHF channels then in use and provided for the 
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future use of VHF channels at specific locations and in 
accordance with fixed mileage and frequency separations. 
It also, for the first time, authorized the commercial use of 
UHF frequencies. These similarly were assigned to spe¬ 
cific areas in accordance with a schedule of mileage and 
frequency separations. While at that time the advantages 
of VHF over UHF had not been demonstrated in actual 
operation to the point which is true today, it was then 
known that certain advantages did exist in the VHF band 
as regards coverage, economies of operation, and potential 
receiver audience. However, a system of intermixed chan¬ 
nel assignments (VHF and UHF) was basic to the struc¬ 
ture of allocations established by the Sixth Report and 
Order. (R. 953.) 

The need for more outlets than then appeared to i be 
available in the VHF band led many persons to apply for 
and secure UHF facilities. Shortly after the initial opera¬ 
tion of UHF stations was commenced, it became apparent 
to all that the operation of such stations presented even 
greater difficulties and involved greater economic risk than 
had been anticipated. This was true in all areas, but par¬ 
ticularly true in areas which were served in whole or; in 
part by VHF stations. These facts were matters of com¬ 
mon knowledge throughout the broadcasting industry and, 

of course, were known and recognized by the Commission. 

! 

In recognition of these problems and with a view of 
effecting a solution, the Commission on March 31, 1955 
instituted rule making proceedings regarding allocations 
to the areas of Peoria, Illinois (FCC Docket No. 11333); 
Evansville, Indiana (FCC Docket No. 11334); Hartford, 
Connecticut (FCC Docket No. 11336); and Madison, Wis¬ 
consin (FCC Docket No. 11335). (R. 948.) UHF operators 
in all of these areas previously had petitioned the Commis¬ 
sion for deintermixture. These areas were selected as 
pilot cases in which VHF facilities assigned under the 
Sixth Report and Order were not yet in use and in which 
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some degree of service was presently being rendered by 
UHF stations. The principal or sole question involved 
in these various so-called “deintermixture proceedings” 
was whether or not some system of allocation, different 
from that specified in the Commission’s Sixth Report and 
Order, might not be effected so as to maintain and improve 
service while at the same time isolating or reducing the 
situations in which UHF stations were engaged in dif¬ 
ficult competitive contests with VHF stations. In all of 
those individual proceedings, unlike the mere addition of 
a new channel which had been proposed by Hudson Valley, 
basic changes in the allocation system which had been 
established by the Commission’s Sixth Report and Order 
were involved. 

On June 9, 1955, the Commission, on its own motion, 
released an order scheduling oral argument in all of the 
rule making proceedings above referred to, such argument 
to be held before the Commission en banc on June 27 and 
June 28,1955. (R. 476-477.) On those dates oral argument 
was held, not only in the Peoria, Evansville, Hartford and 
Madison deintermixture cases which had been instituted 
by the Commission on March 31, 1955, but in the Channel 
10 proceeding as well since Van Curler had proposed to 
deintermix the Tri-Cities area. The cases were argued 
separately. Both petitioners and the intervenor herein 
participated in the oral argument relating to the Channel 
10 proceeding and to Van Curler’s deintermixture counter¬ 
proposal. (R. 858-897.) 

Certain significant facts regarding the true television 
situation in the Tri-Cities area have not been brought to 
the court’s attention by the petitioners, but were vividly 
represented to the Commission. While the Tri-Cities area 
may be predominantly UHF in theory, it is not in fact. 
The VHF station operated by General Electric and the 
UHF station operated by intervenor Hudson Valley are 
the only stations operating in the Albany-Troy-Schenectady 


9 


area. (R. 308, 355, 898.) Intervenor, the operator of the 
Tri-Cities’ sole UHF station, is the party which petitioned 
for the allocation of Channel 10 to Vail Mills. Petitioner 
Greylock’s station (which due to fortunate geographical 
contours transmits a signal into a part of the Tri-Cities 
area) has its studios in Pittsfield, Massachusetts, some 
65 miles from Vail Mills. (R. 902.) Petitioner Van Cur¬ 
ler’s station has been off the air since January 31, 1955. 
(R. 308.) Thus, in the Tri-Cities area a single UHF station 
competes against a single VHF station. The UHF sta¬ 
tion, operated by intervenor, was losing in excess of $20,000 
per month when it proposed the allocation of Channel 10 
(R. 899), while the VHF station has enjoyed what amounts 
to a “single station” status in the area. 

^ i 

i 

The facts submitted to the Commission by intervenor 
demonstrated, among other things, that a Channel 10 op¬ 
eration from Vail Mills would furnish a Grade A VHF 
television signal to 842,752 people; an area of over 2j000 
square miles would receive a Grade A signal from such a 
station which now receives no other Grade A signal at all; 
20,479 families would receive a Grade A signal for the 
first time from Vail Mills; and a Grade B contour from 
such a station would encompass three times the area and 
twice the population now being served by intervenor’s 
present UHF operation. (R. 366, 899.) Other evidence of 
support and need for the additional VHF service proposed 
by intervenor was furnished by letters from 20 mayors of 
towns in the area, and by letters from numerous educa¬ 
tional, religious, labor, social, civic, and charitable organi¬ 
zations. These responsible and informed groups spoke 
for some 250,000 people, and strongly urged the addition 
of Channel 10 to the area. (R. 80-204, 899.) 

In contrast, petitioners Van Curler and Greylock were 
the only parties to the rule making proceeding who op¬ 
posed the use of Channel 10 in the Tri-Cities area. Their 
arguments then and now are the same: They contend that 
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an additional VHF operation in the area would make it 
difficult or impossible for any UHF station to operate at 
a profit. Petitioner Van Curler’s counter-proposal, which 
involved taking VHF Channel 6 away from WRGB (R. 
310, 900), would have effected a reduction in service to 
an area in which by Van Curler’s own figures there are 
approximately 366,000 television sets, with only 75,000 of 
that number being equipped to receive UHF signals. (R. 
309.) This was the first time that anyone had “urged 
that a long-established television service be destroyed” in 
order to achieve deintermixture. (R. 69, 901.) In opposi¬ 
tion to this suggestion, General Electric emphasized the 
fact that it has operated WRGB on a VHF channel for 
15 years (experimentally since 1939, commercially since 
1947), and argued that Van Curler was seeking to deinter¬ 
mix the Tri-Cities area solely for its own financial ad¬ 
vancement rather than in the public interest. (R. 311, 
901.) 

In summary, intervenor’s showing in support of the 
use of Channel 10 in the Tri-Cities area was one of clear 
benefit to the area and its population, including the owners 
of some 300,000 VHF-only sets who can now receive only 
one station. (R. 309.) The fact that the use of such a 
channel by the successful but undetermined future appli¬ 
cant therefor might also be beneficial to it was not involved 
in this case. The position of Greylock (a nonresident of 
the area in fact as well as under the Commission’s alloca¬ 
tion plan) was negative and directed solely to its own 
self-interest in minimizing future competition. The posi¬ 
tion of Van Curler, which has long since ceased operations, 
was not only negative as respects additional service to the 
area but was destructive of existing service as well. 

On November 10, 1955, the Commission released the re¬ 
port and order of which petitioners have sought review. 
It granted intervenor’s request for an amendment of the 
allocation plan so as to permit the use of VHF Channel 
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10 at Vail Mills, New York, and denied Van Curler’s cdun- 
ter-proposal which sought deintemixture of the area. 4 At 
the same time, the Commission denied the deintermixture 
proposals in the Peoria, Evansville, Hartford and Madi¬ 
son area proceedings which had been instituted separately 
by its order of March 31, 1955. Simultaneously, and as an 
outgrowth of these latter denials (but apart from the alloca¬ 
tion of Channel 10), the Commission ordered the institu¬ 
tion of a general rule making proceeding looking towards 
a correction of the problems and conditions which de¬ 
veloped in the national allocation plan established by its 
Sixth Report and Order. (R. 948-960; FCC Docket No. 
11532.) 

In determining that it would be in the public interest to 
add Channel 10 to the Tri-Cities area, the Commission 
noted that unlike deintermixture, such an assignment :“is 
consistent with the rules and principles of our present al¬ 
locations established in the Sixth Report and Order.” (R. 
954.) Thus, 

“. . . the Commission believes that it would not be 
justified in withholding action, pursuant to our pres¬ 
ent allocation plan and rules, that 'would bring ad¬ 
ditional television service to a significant number of 
people. Refusing to make use of this valuable VHF 
frequency as contemplated by the present rules would, 
we believe, be a waste of valuable spectrum space for 
which active demand is indicated. 5 Channel 10 in Vail 
Mills will represent a second television service to; an 
appreciable percentage of families residing in the area, 
as w r ell as a first service to a significant number of 
families. We do not believe that we would be justified 
in withholding this service, winch can be afforded un¬ 
der our present rules even though we are presently 
considering possible amendments to our allocations. 

4 The allocation of Channel 10 to Vail Mills was the 21st VHF drop-in 
authorized by the Commission since the adoption of the Sixth Report and 
Order. Subsequently, another VHF channel was dropped into Elmira, New 
York. Elmira Television, 13 Pike & Fischer Rad. Reg. 1536 (1955). 

■* Four parties to the rule making proceeding, including Hudson Valley, 
Van Curler, and Greylock, expressed their intention of applying for the right 
to operate a station on Channel 10. 
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Accordingly, we are amending our present rules to 
add the assignment of Channel 10 to Vail Mills.” (R. 
954.) 

Petitioner Van Curler (but not petitioner Greylock) 
relies upon certain other and collateral matters as a basis 
for its attack upon the validity of the proceedings which 
led to the allocation of Channel 10 and the denial of its 
deintermixture proposal. These matters concern certain 
activities of the Columbia Broadcasting System, Inc. dur¬ 
ing the period subsequent to the conclusion of the rule 
making proceeding and prior to the issuance of the Novem¬ 
ber 10 report and order. 

As is apparent from the selected deintermixture pro¬ 
ceedings which were instituted by the Commission on March 
31, 1955, and the fact that the Commission entered into 
a nationwide rule making proceeding in Docket No. 11532 
on November 10, 1955, the concern about the national tele¬ 
vision allocation structure as established by the Sixth 
Report and Order had become active and widespread 
throughout the industry. All three of the major television 
networks and numerous other organizations and parties 
had, in the months preceding the November 10 report and 
order, submitted their suggestions to the Commission as to 
how the existing allocation problems might best be solved. 
(R. 940.) 

CBS was among those to submit its suggestions concern¬ 
ing the nationwide problem. Its suggestions, submitted 
to the Commission in a letter dated October 5, 1955, were 
directed toward the establishment of an allocation structure 
which would permit at least three competitive television 
services in each of the 100 leading markets in the United 
States. In making its suggestions, CBS was aware of the 
fact that Channel 10 could furnish a source of service to 
the Tri-Cities area. This area was not, however, singled 
out by CBS but was treated as only one (the 32d) of 100 
markets throughout the nation. 
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CBS’ suggestions relating to the nationwide allocation 
problem do not appear in the record here except by ref¬ 
erence thereto in certain pleadings, although the Commis¬ 
sion acknowledged in the report and order under review 
that various sources had submitted informal suggestions. 
(R. 955.) When the Commission certified the record in 
this proceeding to the court, it was attested that the record 
includes “all papers and evidence presented to and con¬ 
sidered by the Commission” in entering the order under 
review. The CBS comments thus did not affect the in¬ 
stant proceeding at all. (R. 952, 955.) 

However, Van Curler relies heavily upon CBS’ “secret” 
suggestions. Those suggestions were furnished to the trade 
publications, and were widely reported on. In order that 
the court may understand the true nature of the CBS sug¬ 
gestions, Hudson Valley is appending hereto as Appendix 
A the description thereof which was printed in the Octo¬ 
ber 8, 1955 issue of Television Digest . 6 

Van Curler and Grevlock both sought the issuance of an 
injunction staying the effectiveness of the allocation of 
Channel 10 to Vail Mills pendente lite. Van Curler’s re¬ 
quest was denied for lack of irreparable injury, but Grey- 
lock’s request was granted on December 9, 1955. Judge 
Danaher dissented from the issuance of the stay. On De¬ 
cember 12, 1955, Hudson Valley filed a motion to re¬ 
consider and vacate the interlocutory injunction. On 
February 14, 1956, the court denied this motion. Judge 
Prettyman and Bazelon affirmed their prior issuance of a 
stay pendente lite; Judge Danaher issued a dissenting opin¬ 
ion. Since those opinions regarding this interlocutory mat¬ 
ter relate in part to the merits of the ultimate petitions 
for review, the opinions of February 14 herein are apr 
pended hereto as Appendix B. 


6 A considerably more detailed analysis of CBS ’ nationwide suggestions may 
be found in Broadcasting-Telecasting, October 10, 1955, pp. 27-29. 
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SUMMARY OF ARGUMENT 

This case presents for review a report and order of the 
Federal Communications Commission which allocated VHF 
television Channel 10 to Vail Mills, New York and denied 
a proposal for deintermixture of VHF and UHF channels 
in the Albany-Troy-Schenectady area. 

An extensive rule making proceeding preceded the report 
and order. The proceding was conducted in full compli¬ 
ance with the requirements of §4 of the Administrative 
Procedure Act, 5 U. S. C. § 1003. Notice was given of the 
proposed rule making; interested parties were afforded full 
opportunity to submit their views on the proposed rule 
changes; the Commission considered all relevant material 
presented; and the report and order contained a concise 
general statement of the basis and purpose of the adopted 
rule change. The allocation of Channel 10 and the denial 
of the deintermixture proposal were consistent with estab¬ 
lished Commission policy and with other actions which were 
taken by the Commission on the same day. 

Prior to the issuance of the November 10, 1955 report 
and order here under review, numerous parties submitted 
suggestions to the Commission concerning possible solu¬ 
tions to the nationwide television allocation problems. 
Those suggestions were not part of the rule making pro¬ 
ceeding here involved, and had no bearing on its outcome. 
However, even if the Commission had given consideration 
to these nationwide suggestions, it would not have invali¬ 
dated the allocation of Channel 10 since the Commission 
properly should be as well informed as possible in making 
rule making decisions. 

On the same day that the Commission released the re¬ 
port and order here involved, it instituted a general rule 
making proceeding to re-evaluate the entire national tele¬ 
vision allocation structure. However, the Commission 
is free to determine the order in which it determines pro¬ 
ceedings before it, and petitioners cannot prevail herein on 
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their contention that the Commission should have con¬ 
ducted a lengthy nationwide proceeding before deciding 
to allocate Channel 10 to Vail Mills. 

The allocation of Channel 10 and the denial of deinter- 
mixture in the Tri-Cities were decisions reached by the 
Commission in the exercise of its informed discretion, pur¬ 
suant to the rule making process. The report and order 
was supported by substantial evidence, and it is not the 
function of the court to substitute its judgment for that 
of the Commission. i 

Petitioners seek only to forestall or prevent the advent 
of further competition. However, the field of broadcasting 
is one of free competition, and no licensee may oppose the 
allocation of a new channel to an area on the ground that 
the allocation will afford further competition which might 
result in economic hardship to it. 

Petitioners were denied no substantive or procedural 
rights, and all relevant statutory requirements were fully 
complied with in the proceeding here under review. There 
having been no error of law committed by the Commission, 
this court must affirm the report and order of November 
10, 1955. 

ARGUMENT 

I 

PRELIMINARY STATEMENT 

Certain comments regarding the questions presented: in 
this consolidated proceeding would seem to be appropriate. 
Essentially, petitioners have striven to conceal rather than 
reveal their real complaint. They do not claim lack of 
notice or denial of the right to express their views in the 
rule making proceeding; they do not contend that the re¬ 
port and order under review is not supported by substantial 
evidence; nor do they claim that the Commission lacks au¬ 
thority to allocate television channels pursuant to its rule 
making powers. Basically, petitioners contend that their 
arguments were “ignored” by the Commission. However, 
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their real complaint is simply economic distress which arose 
from the competitive nature of the broadcasting industry. 
Petitioners attempt to camouflage this fact by reference 
to various collateral matters, none of which is of any par¬ 
ticular relevance to the case now before the court. 7 

We shall, of course, deal with each of petitioners’ prin¬ 
cipal contentions as well as demonstrate that the Commis¬ 
sion action here under review was taken in full compliance 
with every applicable statutory requirement. However, we 
cannot refrain from observing that in the ancillary stages 
of this proceeding, petitioners’ tactic of confusion suc¬ 
ceeded in misleading the court as to the actual questions 
presented by the instant petitions for review. In denying 
Hudson Valley’s motion to reconsider and vacate the in¬ 
terlocutory injunction herein, the court’s majority opinion 
stated: 

“A question presented by Greylock’s petition for 
review is whether it (Grevlock) was entitled to a hear¬ 
ing before finalization of the allocation of Channel 10 
to this area; that is, whether under presently known 
facts an operating UHF station is entitled to a hear¬ 
ing before the allocation of a new VHF channel. As 
presented the question involves due process considera¬ 
tions. The question posed is a substantial one. We 
intimate no view whatever on the matter. Our present 
concern is merely that the question is substantial.” 
(Appendix B, p. 4.) 


7 For example, petitioner Van Curler refers to its charges that the Colum¬ 
bia Broadcasting System and intervenor Hudson Valley conspired to drive it 
out of business. (Brief for petitioner Van Curler, pp. 5 and 7.) These 
charges were based on the fact that CBS entered into an affiliation agreement 
with Hudson Valley’s WROW-TV when its agreement with Van Curler’s WTRI 
expired, and the fact that one of Hudson Valley’s new stockholders (Lowell 
Thomas) is a newscaster for CBS. However, these charges have no bearing 
whatsoever on the instant case, and Van Curler neglected to inform the court 
that they were the subject of a hearing before the Commission subsequent to 
a section 309(c) protest which Van Curler had filed to the recent transfer of 
control of Hudson Valley. 47 U. S. C. $ 309(c). The hearing examiner re¬ 
leased an initial decision in which he concluded that there was absolutely no 
evidence of any such conspiracy between CBS and Hudson Valley. Byman 
Bosenblum, 13 Pike & Fischer Rad. Reg. 49 (1955). Van Curler previously 
has brought one aspect of this extraneous matter before this court, and it was 
decided adversely to Van Curler. Van Curler Broadcasting Corp. v. Federal 
Communications Commission, 225 F. 2d 23 (D. C. Cir. 1955). 
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It is respectfully submitted that no such question is or 
can be presented here in consideration of the merits of 
this case, nor was any such question properly presented 
in the preliminary stages of this proceeding which related 
to interlocutory relief. j 

i 

An extensive rule making proceeding preceded the alloca¬ 
tion of Channel 10. Van Curler and Greylock participated 
fully therein, and made every effort to prevent having an¬ 
other channel made available to provide service to the 
Tri-Cities area. It should be stressed that Greylock’s 
participation (quite properly) was full and complete, even 
though its studios are some 65 miles from Vail Mills and 
although it is not, despite its claims to the contrary,; an 
Albany-Troy-Schenectady area station. 8 In any event, peti¬ 
tioners are bound by their stipulation as to the questions 
presented, and their briefs have been prepared and siub- 
mitted in accordance therewith. This is in compliance with 
Rule 38(k) of this court, and the issues may not be ex¬ 
panded. See also McClatchy Broadcasting Co. v. Federal 
Communications Commission, U. S. Ct. of App. for D. C. 
Cir., January 27,1956 (Case No. 12,470). 


8 Greylock’s studios are in Pittsfield, Massachusetts. In addition to being 
65 miles from Vail Mills, they are approximately 30 miles from Albany and 
Troy and about 45 miles from Schenectady. (R. 7; see Appendix to brief 
for petitioner Van Curler.) The Commission’s Sixth Report and Order does 
not consider Greylock’s station to be assigned to the Tri-Cities area, and the 
notice of further rule making herein excluded Greylock’s station when listing 
the stations which are properly considered to be assigned to the Albany-Ttoy- 
Schenectady area, (R. 308.) Van Curler, in its arguments to the Commis¬ 
sion, has never considered Greylock’s WMGT to be assigned to the area. 
(R. 9, 218, 309.) Greylock does not become a “Tri-Cities station” merely by 
claiming to be one, anymore than a Baltimore station could claim to be a 
Washington station simply by virtue of the fact that its signal could; be 
received in parts of the Washington area. 
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EVERY REQUIREMENT OF VALID RULE MAZING WAS COMPLIED WITH 
BY THE COMMISSION IN THIS CASE 

A. The Basic Purpose of Section 4 of the Administrative Proce¬ 
dure Act Is to Afford Notice of Rule Making and to Permit 
Interested Parties to Submit Their Views. 

The Administrative Procedure Act . . is based upon 
a broad and logical dichotomy between ‘rule-making’ and 
‘adjudication’, i.e., legislative and judicial functions.” 
Willapoint Oysters, Inc. v. Ewing, 174 F. 2d 676, 692 (9th 
Cir.), cert, denied , 338 U. S. 860 (1949). The matter here 
under review involves determinations made by the Com¬ 
mission as a result of a rule making proceeding which was 
conducted pursuant to § 4 of the Administrative Procedure 
Act, 5 U. S. C. § 1003. It would be appropriate to examine 
briefly the general purposes of the Administrative Proce¬ 
dure Act, particularly § 4 thereof. 

The overall intent of the Act was to provide for regu- 
laritv and uniformity in the field of “administrative legis- 
lation.” 9 Prior to the enactment of the Act in 1946, those 
federal agencies which promulgated rules and regulations 
did so in a variety of ways. There was no overall require¬ 
ment that notice be given of proposed rule making; there 
was no requirement that interested parties be permitted to 
make known their views; there was no requirement that 
rules which were adopted be published in any particular 
manner; and there was no requirement that rules which 
were adopted become effective at a given time or in a 
given manner. In short, many parties whose businesses 
were subject to agency control had no certain means of 
knowledge as to important phases of such agency control. 

Section 4 was designed to correct these conditions in the 
rule making field. Its purpose was expansive rather than 
restrictive as regards participation. It did not have the 
effect of limiting participation, as in adjudicatory pro- 


9 Administrative Procedure Act, Legislative History, S. DOC. No. 248, 79th 
Cong., 2d Sess. 193-194, 250-252, 352-354 (1946). 
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ceedings, to those who by virtue of statutes or due process 
considerations could, qualify as “parties in interest” in 
the judicial sense. The Senate and House Reports ac¬ 
companying the legislation both contain the following 
succinct statement of the purpose of § 4: 

“In the ‘rule making’ (that is, ‘legislative’) func¬ 
tion it provides that, with certain exceptions, agencies 
must publish notice and at least permit interested par¬ 
ties to submit their views in writing for agency Con¬ 
sideration before the issuance of general regulations 
(sec. 4). No hearings are required by the bill unless 
statutes already do so in a particular case.” 10 

i 

! 

Thus, § 4 was enacted so that regulations could no longer 
be enacted without affected parties having prior knowl¬ 
edge of proposed rules, and so that interested parties could 
have the right “to express themselves in some informal 
manner prior to the issuance of rules and regulations.;” 11 

Section 4(a) requires an administrative agency to give 
proper notice of proposed rule making. Petitioners do 
not contend that there was a failure to give such notice 
in this case. In fact, the Commission released not one 
but two such notices in this proceeding. It issued an origi¬ 
nal notice of proposed rule making on December 17, 1954. 
(R. 58-60.) After receiving comments and reply comments 
from all interested parties, it sought additional informa¬ 
tion and issued a notice of further rule making on April 
21, 1955. (R. 308-314.) Thus, since §4(a)’s requirement 
of notice was complied with, we turn to the procedural 
requirements of § 4(b) of the Administrative Procedure 
Act, 5 U. S. C. § 1003(b). i 


10 Id. at 193, 231. 

u Legislative History, supra note 9, at 358. 
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B. All Interested Parties were Afforded Full Opportunity to 

Submit Their Views to the Commission 

Section 4(b) requires an agency to “afford interested 
parties an opportunity to participate in the rule making 
through submission of written data, views, or arguments 
with or without opportunity to present the same orally in 
any manner; * * *.” It is perfectly clear that this require¬ 
ment of § 4(b) was complied with fully. As has been noted 
supra, parties submitted comments and reply comments 
pursuant to the original notice of proposed rule making. 
Then, when the Commission requested additional informa¬ 
tion, further comments were filed pursuant to the notice 
of further rule making. Thereafter, oral argument was 
afforded interested parties, although §4(b) does not re¬ 
quire the Commission to hold oral argument in rule mak¬ 
ing proceedings. 12 

C. The Commission Considered All Relevant Matter Presented 

by the Parties 

Section 4(b) requires the Commission to consider “all 
relevant matter presented” in a rule making proceeding. 
Petitioners do not contend that the Commission’s decision 
is not supported by substantial evidence. They do claim 
that the arguments which they advanced against the alloca¬ 
tion of Channel 10 were “ignored.” ( E.g Brief for peti¬ 
tioner Van Curler, p. 29; Brief for petitioner Greylock, p. 
15.) How do petitioners seek to convince this court that 
the Commission ignored their arguments? By the simple 
expedient of stating that the Commission did. However, 
inaccurate conclusive assumptions are scarcely enough to 
invalidate a perfectly proper rule making proceeding. The 
truth is, as the Commission stated in the report and order 

12 Van Curler’s pleadings before the Commission illustrate the extent to 
which parties were able to express their views on the allocation of Channel 10 
and /or the deintermixture of the Tri-Cities area. In addition to oral argu¬ 
ment, Van Curler filed some 186 pages of written material, including its com¬ 
ments on rule making, its reply comments, its further comments, its reply to 
further comments, and its petition to reopen the proceeding. (R. 9-41, 61-66, 
218-291, 306-307, 376-443, 466-475, 922-937.) 
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here under review, that the decisions of November 10 were 
based upon “careful review of the comments and data 
submitted to us in the instant proceedings.” (R. 952.) 

Petitioners engage in severe distortions in attempting 
to characterize the mental processes of the Commission. 
Grevlock, for example, blithely refers to all of its argu¬ 
ments as “uncontroverted.” 13 This is nonsense. Hudson 
Valley has controverted virtually every argument made by 
Greylock. A typical example of Greylock’s “ uncontro¬ 
verted ” facts is found on pages 13-14 of its brief. There 
Greylock argues that it is an uncontroverted fact that the 
mere allocation of Channel 10 “spells the death knell” of 
intervenor’s UHF station WROW-TV. This is news to 
Hudson Valley. Intervenor has never considered that the 
allocation of Channel 10 will force it off the air. If Grey- 
lock^ “ uncontroverted ” facts are true, why would Hud¬ 
son Valley ever have sought to have Channel 10 added to 
the Tri-Cities area? It is all too clear that Greylock’s 
sole objective is keeping another station from ever being 
able to afford it competition. 14 

Another example of Greylock’s methods is its reliance 
on page 16 of its brief upon a dissenting opinion in a 
totally different case. It quotes from but does not cite 
the case, perhaps because the holding of the case is squarely 
opposed to Greylock’s “uncontroverted” argument. The 
case involved an area in which there were no VHF assign¬ 
ments at all. A petitioner sought to have the Commission 
“drop-in” a VHF channel, and UHF operators oppose^. 
The Commission added the channel to the area, since: 

1 

13 In Section I of the argument in its brief, Greylock uses the word ‘'un¬ 
controverted ’ ’ no less than eleven times. 

14 The truly frivolous nature of Greylock’s petition for review is made clear 
on p. 21 of its brief. Greylock*s entire argument against the assignment of 
Channel 10 to Vail Mills is predicated upon its speculative conclusions that 
such an allocation will bring ruination to all UHF operators and to the pub¬ 
lic. However, in a surprisingly unguarded moment, Greylock refers on p. 
21 to how nice it would be to have Channel 10 assigned to Pittsfield, Massa¬ 
chusetts, where its studios are located. 








“We do not believe that we would be ■warranted in 
depriving this area of this valuable frequency on the 
basis of the contentions advanced by the XJHF broad¬ 
casters.’ J 

Elmira Television, 13 Pike & Fischer Rad. Reg. 1536, 1541 
(1955). The dissenting opinion relied upon by Greylock 
has no relevance to the instant proceeding; the majority 
opinion affirms the action of the Commission in this case. 

Van Curler takes a somewhat different approach in argu¬ 
ing that its rule making comments were ignored, and fre¬ 
quently contradicts itself. For example, Van Curler states 
on page 29 of its brief that Channel 10 “appears to have 
been allocated without any consideration” of its argu¬ 
ments. It then cites the opinion of one of the dissenting 
commissioners, who stated that he could not agree “with 
the conclusion reached by the majority on the merits of the 
petition.” Thus, the dissent on which Van Curler relies 
makes it clear that the Commission had reached its con¬ 
clusion based upon a consideration of the merits of the 
proceeding. 

In another instance, Van Curler contends that the Com¬ 
mission ignored the economic factors which the Sanders 
case allegedly requires it to consider before authorizing 
a new station. Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U. S. 470 (1940). 
(Brief for petitioner Van Curler, pp. 32-33.) In the first 
place, the Commission action complained of was not an 
adjudicatory grant of a new station, and no one has been 
authorized to operate on Channel 10. We are faced merely 
with an allocation pursuant to rule making, and Sanders 
has no applicability. Moreover, despite contending that 
the Commission ignored “uncontroverted” economic argu¬ 
ments, Van Curler concedes (p. 33) that the Commission 
itself had specifically requested extensive economic data in 
its notice of further rule making. (R. 312-314.) This 
indeed would be a curious way for the Commission to 
“ignore” economic factors. 
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As a practical matter, it is a virtual impossibility to 
prove that anyone has “ignored” anything. The Commis¬ 
sion committed no error in this proceeding, so petitioners 
in their efforts to stifle potential competition are reduced 
to making a syllogistic argument to the court. They say: 
Our arguments against Channel 10 were not open to ques¬ 
tion; the Commission did not accept our arguments; there¬ 
fore, the Commission ignored them. One cannot help but 
wonder if petitioners are serious in asking the court to 
reverse the Commission in a rule making proceeding on 
such a basis. 

D. The Commission Released a Concise General Statement of 
the Basis and Propose of the Channel 10 Allocation j 

The last requirement of §4(b) is that an “agency shall 
incorporate in any rules adopted a concise general state¬ 
ment of their basis and purpose.” The only rule which the 
Commission adopted was the allocation of Channel 10; it 
denied Van Curler’s proposal for deintermixture. Thus, 
the allocation of Channel 10 was the only rule change and 
the only action which required such a statement. 13 The 
order of November 10 here under review clearly contains 
just such a concise general statement as is called for by 
^ 4(b). (R. 954.) 

Two early versions of the Administrative Procedure Act 
would have provided that the “reasons and conclusions of 
the agency shall be published upon the issuance or rejection 
of the rules or proposals involved.” 16 However, it was 
recognized that it would be undesirable to require an 

is At one point, Van Curler apparently considered a question presented by 
its petition for review to be whether the Commission’s rejection of its deinter- 
mixture proposal met the requirements of $ 4(b) and § 6(d) of the Adminis¬ 
trative Procedure Act. [See brief for petitioner Van Curler, 3(a) of Ques¬ 
tions Presented.] However, Van Curler did not bother to argue the point in 
its brief. This was a wise decision. Section 4(b) does not require an agency 
to give reasons for the rejection of a rule making proposal, for a rejection 
does not result in a rule change. Section 6(d) requires only a “simple state¬ 
ment’’ of the grounds for the denial of a request; the report and order here 
under review contains a lengthy and detailed analysis of the reasons for deny¬ 
ing deintermixture. (R. 951-954.) ! 

16 Legislative History, supra note 9, at 140, 148. 
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agency to go to the length of stating its “reasons and con¬ 
clusions,” or to require it to make such a statement in re¬ 
jecting a proposed rule change. Accordingly, as enacted, 
§ 4(b) merely requires a general statement of the basis and 
purpose of rules which actually are adopted. As the Attor¬ 
ney General stated: 

“Section 4(b), in requiring the publication of a con¬ 
cise general statement of the basis and purpose of 
rules made without formal hearing, is not intended to 
require an elaborate analysis of rules or of the de¬ 
tailed considerations upon which they are based, but 
is designed to enable the public to obtain a general 
idea of the purpose of, and a statement of the basic 
justification for, the rules.” 17 

Van Curler argues that the Commission failed to con¬ 
sider “three basic matters” in its opinion. (Brief for 
petitioner Van Curler, pp. 27-29.) However, the Commis¬ 
sion is not required to dispose of the arguments advanced 
by the participants in a rule making proceeding. This 
court has previously considered this question, and held that 
the Commission need not discuss every argument advanced 
by every participant, for to require it to do so “. . . would 
be to impose upon it a totally unnecessary burden.” 
Logansport Broadcasting Co. v. United States, 93 App. 
D. C. 342, 346, 210 F. 2d 24, 28 (1954). 

In considering the basis and purpose of the Channel 10 
allocation, one fact requires clarification. When the Com¬ 
mission denied Van Curler’s deintermixture proposal, it 
stressed that the same proposals could again be submitted 
in the nationwide allocation proceeding which was simul¬ 
taneously entered into. However, Van Curler’s proposal 
was denied, and Channel 10 definitely was allocated to 
Vail Mills. (R. 954.) The Commission noted that the 
general rule making proceeding which it was just begin¬ 
ning could result in a modification of the assignments in 
the Tri-Cities area. (R. 954.) Howrever, any television 


17 Id. at 225, 409. 
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allocation anywhere is subject to proper change through 
rule making, but this fact makes the allocation of Chan¬ 
nel 10 no less permanent. 

Greylock has seized upon the beginning of the nation¬ 
wide proceeding to argue that the allocation of Channel 10 
is somehow only a “tentative” allocation. (Brief for peti¬ 
tioner Greylock, pp. 19-21.) Greylock made this same 
argument to the court in the preliminary stages of this 
appeal, and succeeded in leading the court into mistaking 
the true nature of the allocation. Said the court in deny¬ 
ing Hudson Valley’s motion to vacate the injunction herein: 
“We see no such benefit in such a completely uncertain 
temporary arrangement.” (Appendix B, p. 5.) How¬ 
ever, the fact is that the assignment of Channel 10 to 
Vail Anils is not temporary, but is as positive as any other 
allocation, notwithstanding that any rule may conceivably 
be changed at some time in the future. (R. 954, 956.) 

I^et us turn again to the requirements of §4(b). Van 
Curler takes the position that the Commission’s reasons 
for the allocation of Channel 10 are “unclear” and tipis 
fail to establish the basis and purpose for the allocation. 
(Brief for petitioner Van Curler, p. 37.) It then attempts 
to make the Commission’s statements appear unclear. 

The Commission’s order states that Channel 10 “would 
bring additional television service to a significant number 
of people.” (R. 954.) This would appear to confuse Van 
Curler. (Brief for petitioner Van Curler, p. 38.) How¬ 
ever, the record shows that a Channel 10 operation at Vail 
Mills will furnish a Grade A signal to 842,752 people, and 
a Grade B signal to 1,187,686 people. (R. 366.) Hudson 
Valley submits that this is a significant number of people. 

The Commission’s order states that “Channel 10 in Vail 
Mills will represent a second television service to an ap¬ 
preciable percentage of families residing in the area,” 
(R. 954.) Van Curler also would appear to have trouble 
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with this concept. (Brief for petitioner Van Curler, pp. 
38-39.) However, the data submitted by Van Curler re¬ 
veals that there are 366,000 television sets in the area, but 
that only 75,000 of them are equipped to receive UHF 
signals. (R. 309.) Thus, 289,000 sets (79%) can now re¬ 
ceive programs from only one television station (WRGB, 
on VHF Channel 6). Hudson Valley submits that the 
79% of all sets in the area which would receive a second 
service by an operation on Channel 10 is indeed an “ap¬ 
preciable percentage.” 

The Commission’s order states that Channel 10 will fur¬ 
nish “a first service to a significant number of families.” 
(R. 954.) This also would appear to elude Van Curler. 
(Brief for petitioner Van Curler, p. 39.) However, the rec¬ 
ord makes clear that there is a “white area” of over 2,000 
square miles in which no Grade A signal can be received 
from any television station. Channel 10 would serve this 
area with a Grade A signal, and thus furnish 20,479 fami¬ 
lies with such a signal for the first time. (R. 366.) Hudson 
Valley submits that this is a “significant number of fami¬ 
lies.” 

It is clear that the Commission’s report and order of 
November 10, 1955 did contain a concise general statement 
of the basis and purpose of the allocation of Channel 10 
to Vail Mills, and fully satisfies the requirements of §4(b) 
of the Administrative Procedure Act. 

E. The Allocation of Channel 10 Is Not Contrary to § 303(g) or 
§ 307(b) of the Communications Act 

Both petitioners contend that the allocation of Channel 
10 to Vail Mills is violative of § 303(g) and <§» 307(b) of 
the Communications Act, 47 U. S. C. 303(g) and 307(b). 
Such an argument is totally without merit. 

In the first place, § 307(b) has no applicability to this 
case. It relates solely and specifically to “applications 
for licenses, and modifications and renewals thereof.” We 
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are dealing here with a rule making proceeding; no.appli¬ 
cation or license to operate on Channel 10 is even in ex¬ 
istence. 18 

Section 303(g) directs the Commission to ‘‘generally 
encourage the larger and more effective use of radio in 
the public interest.’’ Petitioners make the patently errone¬ 
ous assumption that the addition of another station would 
result in less stations in the area. It seems so basic as 
to be unquestionable that the addition of another channel 
or station to the area is providing for the larger and more 
effective use of radio. The Commission has taken no 
assignments away from the Tri-Cities; it has simply made 
available one more channel on which a television station 
could serve the public. 10 


NO OTHER FACTORS INVALIDATE THE ALLOCATION OF CHANNEL 10 

TO VAIL MILLS 

A. It is of No Relevance That CBS Submitted Its Suggestions on 
the Nationwide Allocation Problems Outside of the Proceed¬ 
ing Here Involved 

The major portion of Van Curler’s brief is devoted to 
the contention that the rule making proceeding here under 
review was invalidated because the Columbia Broadcast¬ 
's Van Curler also relies on this court’s recent opinion in the Pinellas case 
on pages 31 and 34 of its brief. Pinellas Broadcasting Co. v. Federal Com¬ 
munications Commission, U. S. Ct. of App. for D. C. Cir., January 19, 1956 
(Case No. 12,545). However, that case has no relevance to the instant pro¬ 
ceeding. It related to a comparative hearing between two applicants for a 
channel, which was an adjudicatory matter involving a license grant within 
the contemplation of $ 307(b). 

j 

19 Petitioners base their arguments on the purely conclusionary assumption 
that another VHF station will mean less UHF stations. However, the UHF 
allocations would still be there; it would be a matter of economics as to 
whether they would be utilized. Petitioners ignore the fact that there are 
only two operating television stations in the Tri-Cities today—one VHF and 
one (Hudson Valley’s) UHF. Petitioners talk glowingly of someone coming 
along in the future and building stations on unwanted UHF channels, but 
this is transparent speculation. 

Van Curler has represented that it would go back on the air if Channel 10 
were not allocated to the area. (Brief for petitioner Van Curler, p.| 6; 
Brief for petitioner Grey lock, p. 12.) Little credibility can be attached to 
such a claim when it is remembered that Van Curler left the air for lack of 
economic support many months before the allocation of Channel 10. 


i 
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ing System offered the Commission its suggestions on the 
national allocation structure. It would be necessary to 
go beyond the record in this case in order to inform the 
court of the real reasons why Van Curler makes such an 
argument. Hudson Valley does not feel that such a 
course of action would be appropriate. However, it is of 
vital significance to note that Greylock does not consider 
whatever CBS may or may not have done to be of suffici¬ 
ent relevance to this case to even mention in its argument. 

The CBS matter is a simple one. Like numerous other 
parties, CBS informally submitted to the Commission its 
thoughts on solving nationwide allocation problems. This 
occurred after the instant rule making proceeding had been 
concluded, but prior to the November 10 order here under 
review. On October 5, 1955, CBS sent a 62 page letter to 
the Commission containing its suggestions. 

Van Curler takes totally inconsistent positions regard¬ 
ing the CBS suggestions. On on hand, it claims that CBS 
1 ‘intervened secretly” after the proceeding was over, and 
it tells the court all of the details of what CBS had sug¬ 
gested to the Commission regarding the Albany area. 
(Brief for petitioner Van Curler, pp. 15, 24.) This, Van 
Curler alleges, was violative of the Communications Act 
and the Administrative Procedure Act. (Brief for peti¬ 
tioner Van Curler, p. 18.) On the other hand, Van Curler 
takes the opposite position and argues that no one knows 
what “secret evidence” CBS presented to the Commission. 
(Brief for petitioner Van Curler, p. 24.) 

CBS submitted suggestions which w^ere directed towards 
the establishment of at least three competitive television 
services in the top 100 markets. Albany is the 32d market 
nationally, and CBS suggested that there be three VHF 
channels there. 20 But Albany was not singled out for spe¬ 
cial consideration, and, as Television Digest reported: “Al¬ 
so Broadcasting-Telecasting, October 10, 1955, p. 28. 
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location changes suggested by virtually everyone so far 
have one thing in common—that substantial number of 
VHF assignments can be made in major cities by dropping 
present mileage-power minima.” (Appendix A.) I 


For reasons of its own, Van Curler would have the court 
believe that only CBS was interested in the allocation struc¬ 
ture, but this is untrue. The record shows, for example, 
that the UHF operators did not refrain from connpent: 
“UHF operators really descended en masse upon FCC— 
50-man delegation representing some 60 stations meieting 


all commissioners except McConnaughey and Bartley.’;’ 


(R. 


940.) 


Van Curler’s efforts to invalidate the rule making pro¬ 
ceeding on the grounds of CBS’ nationwide suggestions 
must fail for two simple reasons: (1) the Commission did 
not base its decision on factors outside of this record; and 
(2) it would not have been improper if it had. 

The rule making proceeding here involved was a full 
and proper one. In its report and order allocating Chan¬ 
nel 10 and rejecting Van Curler’s deintermixture pro¬ 
posal, the Commission acknowledged the fact that sug¬ 
gestions had been submitted to it from a variety of sources 
beyond the scope of the individual rule making proceed¬ 
ings with which it was specifically concerned. (R. 955.) 
However, the Commission made it clear that its decisions 
were based on the records in the individual cases. (R. 
952, 955.) When the instant record was certified to the 
eourt, a sworn statement was attached attesting that it 
contained all of the evidence which was considered by the 
Commission in reaching the decisions involved. Thus it 
is clear that CBS’ comments, like those of others, had no 
effect upon this proceeding. 


However, it would have been perfectly proper for the 
Commission to have relied upon all available information 
in reaching its decisions in the rule making proceeding. 


i 





The basic purpose of § 4 of the Administrative Procedure 
Act, as has been noted supra, is to afford anyone an op¬ 
portunity to submit its views for consideration by the 
agency. The Senate and House Reports accompanying the 
legislation make it perfectly clear that agencies should be 
as well informed as possible in rule making, and that they 
may go beyond the material submitted in a specific proceed¬ 
ing. Speaking of the requirement of §4(b) that interested 
parties be afforded an opportunity to present their views, 
the reports stated: 

“This subsection states, in its first sentence, the 
minimum requirements of public rule making proce¬ 
dure short of statutory hearing. Under it agencies 
might in addition confer with industry advisory com¬ 
mittees, consult organizations, hold informal ‘hear¬ 
ings/ and the like.” 21 

Thus, quite properly there is no requirement that the 
Commission isolate itself from all views except those of 
actual participants in a given rule making proceeding. 
The Commission not only may but should seek very avail¬ 
able expert opinion in its search for the correct answers 
to nationwide allocation problems. Van Curler’s argu¬ 
ment to the contrary finds no support in law or reason. 22 

In its efforts to make this proceeding appear invalid by 
virtue of outside suggestions, Van Curler wanders rather 
casually into the adjudicatory field in search of authority. 
For example, on page 17 of its brief, Van Curler states 
that: “Apparently the Commission has not yet learned 
the lesson of Ashbacker.” This refers to the case of 
Ashbacker Radio Corp. v. Federal Communications Com¬ 
mission, 326 U. S. 327 (1945). The Ashbacker case held 

21 Legislative History, supra note 9, 200, 259. 

22 On page 22 of its brief, Van Curler acknowledges the desirability of an 
agency’s being as well informed as possible when it acts. That is the effect 
of a quotation on that page from the legislative history of the Administra¬ 
tive Procedure Act, although there are six omissions from the single quo¬ 
tation. 
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that mutually exclusive applicants for radio facilities are 
entitled to a comparative hearing prior to an adjudicatory 
grant. Hudson Valley submits that whatever the “lesson 
of Ashbacker” may be, it is of no relevance here. This is 
a rule making proceeding rather than an adjudicatory one; 
there are no mutually exclusive applications involved; and 
there lias been no grant of anyone’s application, since there 
is not even an application present at all. 23 

One other contention advanced by Van Curler should be 
referred to briefly. It is argued that the proceeding is 
invalid because the nationwide suggestions advanced by 
other parties were not made “public.” This is allegedly 
contrary to §4(j) of the Communications Act, 47 U. S. C. 
§154(j). Section 4(j) provides that the Commission’s 
“proceedings shall be public upon the request of any party 
interested,” and also empowers the Commission to “con¬ 
duct its proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of jus¬ 
tice.” 

Here again Van Curler would mislead the court into 
thinking that CBS has perpetrated some vague sort of 
wrong. It alleges that “. . . the Commission chose a pro¬ 
cedure which made all views except those of CBS open 
to public scrutiny.” (Brief for petitioner Van Curler, p. 
23.) The simple facts are that the entire rule making pro¬ 
ceeding is public, and that the nationwide suggestions sub¬ 
mitted by CBS and numerous other parties were not sub¬ 
mitted to the Commission as a part of any proceeding 
or docket. Copies of the CBS suggestions were made pub¬ 
lic, however, through submission to trade publications, 
and were widely reported on. ( E.g ., see Appendix A.); 


23 Van Curler also cites and relies upon two other cases which involved 
adjudicatory proceedings and due process rights of hearing. (Brief for peti¬ 
tioner Van Curler, pp. 19-20.) Those cases also are irrelevant. Gonzales v. 
United States, 348 U. S. 407 (1955); United States ex rel. Accardi v. 
SJiaughncssy, 347 U. S. 260 (1954). 

i 
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The mere fact that the Commission did not make its copy 
of the CBS letter (which was 62 pages long) available to 
Van Curler does not alter the validity of the rule making 
proceeding with which it had no connection. Clearly the 
Commission need not make public every piece of expert 
advice however received and from whatever source it may 
have come. Van Curler refers to matters totally beyond 
the record, and complains because they have not been placed 
on exhibition by the Commission. Must the Commission 
publish each letter, each telephone conversation, each lunch¬ 
eon conference? Of course not. The Commission has certi¬ 
fied that the record herein contains all of the information 
which it considered; all of that record has been made pub¬ 
lic. Section 4(j) has been fully complied with. 

B. The Allocation of Channel 10 Was Consistent With Commis¬ 
sion Policy and With Other Actions Taken the Same Day 

Van Curler erroneously contends that the allocation of 
Channel 10 was “in stark contrast to every other action 
the Commission took on that day.” (Brief for petitioner 
Van Curler, pp. 24-25.) However, Van Curler does con¬ 
cede the indisputable fact that the Commission’s actions, 
particularly those of a legislative nature, need not always 
be consistent. (Brief for petitioner Van Curler, p. 27.) 

In the preliminary stages of this proceeding, petitioners 
made strenuous efforts to convince the court that the Chan¬ 
nel 10 allocation was in some way discriminator}". As a 
result, the court in denying Hudson Valley’s motion to 
vacate the interlocutory injunction herein stated: 

“It is noteworthy that on the same day it granted 
the Vail Mills ‘drop-in’ the Commission denied all 
other requests for changes in the present table of as¬ 
signments pending the rule-making deintermixture de¬ 
termination.” (Appendix B, p. 4.) 

The fact is that the Commission’s actions of November 
10 were completely consistent with each other and com- 
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pletely consistent with Commission policy. On November 
10 the Commission allocated Channel 10 to Vail Mills. 24 
This addition to the existing assignments in the area did not 
alter any other allocations. It fully complied with all perti¬ 
nent engineering standards. Indeed, § 303(g) of the Com¬ 
munications Act, in requiring the Commission to provide 
for the fuller use of radio, makes it virtually mandatory 
for the Commission to add an allocation where it can do 
so in compliance with all existing policy and engineering 
standards. 47 IT. S. C. § 303(g). In every other instance 
in which a pure drop-in has been sought, the Commission 
has granted it. By the end of 1955, a total of 22 VHF drop- 
ins had been allocated since the adoption of the Sixth Re¬ 
port and Order. 23 It is so clearly within the province of 
the Commission to allocate channels in its informed discre¬ 
tion pursuant to its rule making powers that the validity 
of none of the other 21 drop-ins has ever been presented 
to this court on the merits. 

i 

The allocation of Channel 10 was the only drop-in con¬ 
sidered on November 10. The other rule making proposals 
urged deintermixture, which involves taking away a VHF 
channel from an area to which it previously had been allo¬ 
cated. The Commission denied Van Curler’s deintermix¬ 
ture proposal, just as it had denied every other deinter¬ 
mixture proposal to date. The Commission was properly 
reluctant to take Channel 6 from WRGB, which had been 
using its VHF facility commercially since 1947. It -was 
properly reluctant to reduce the service area of WRGB. 
It was properly reluctant to make obsolete the over 300,000 
VHF-only sets in the Tri-Cities area. The Commission’s 

24 Vail Mills is roughly 20 miles northwest of Schenectady. Van Curler 
concedes, however, that the Commission has the power “to assign a channel 
to a small community near a large city where, for engineering or other rea¬ 
sons, the channel cannot be assigned to the lare city.” (Brief for petitioner 
Van Curler, p. 35.) 

25 See ‘ ‘ Intervenor’s Petition for Oral Argument on Its Motion to Recon¬ 

sider and Vacate Interlocutory Injunction,” filed herein on December 22, 
1955. ! 


actions of November 10 were consistent with each other, 
and consistent with established Commission policy. Peti¬ 
tioner’s efforts to confuse this proceeding do not alter the 
facts. 


IV 

IT IS NOT THE FUNCTION OF THIS COURT TO SUBST I T UTE ITS 
JUDGMENT FOR THAT OF THE COMMISSION 

The responsibility for executing and enforcing the pro¬ 
visions of the Communications Act has been vested by 
Congress in the Federal Communications Commission. 
Section 4 of the Act, 47 U. S. C. § 154, provides in part: 

“ (i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in 
the execution of its functions. 

“(j) The Commission may conduct its proceedings 
in such manner as will best conduce to the proper dis¬ 
patch of business and to the ends of justice. * * *” 

Commission action is reviewable by this court. It is the 
function of this court only to correct errors of law which 
may have been committed by the Commission, for an “ap¬ 
pellate court is not a tribunal for a general review of pro¬ 
ceedings . . . before an administrative agency.” 26 In this 
proceeding, petitioners are seeking to have the court con¬ 
sider the arguments which they advanced to the Commis¬ 
sion in the rule making proceeding. Petitioners would 
have the court substitute its judgment for that of the Com¬ 
mission in deciding whether the allocation of Channel 10 
and/or the denial of the deintermixture proposal were 
in the public interest. However, it is well settled that such 
is not a function of judicial review. Securities & Exchange 
Commission v. Chenery Corp., 332 IT. S. 194 (1947); Na¬ 
tional Broadcasting Co. v. United States, 319 U. S. 190 
(1943); Logansport Broadcasting Corp. v. United States, 
93 App. I). C. 342, 210 F. 2d 24 (1954); Willapoiwt Oysters, 

26 Prettvman, Some Observations Concerning Appellate Advocacy, 39 Va. L 
Rev. 285, *286 (1953). 
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Inc. v. Evcing, 174 F. 2d 676 (9th Cir.), cert, denied, 338 
U. S. 860 (1949). j 

The interlocutory stages of this appeal gave rise to the 
opinions which are set forth in Appendix B hereto, j In 
this case, as the dissenting opinion pointed out, “the Com¬ 
mission out of its own expertise found that the public in¬ 
terest required that additional VHF television broadcast¬ 
ing on available Channel 10 be brought to the affected 
area at the earliest possible moment.’’ (Appendix B, p. 7.) 

The majority of the court accepted at face value Grey- 
lock’s allegations of injury from the allocation of Channel 
10, and issued an interlocutory injunction herein. Influ¬ 
enced by petitioners’ self-serving declarations, the ma¬ 
jority of the court questioned the wisdom of the allocation, 
and stated: 

“The making of the allocation now, while the ques¬ 
tion whether it is ultimately to remain is under formal 
consideration by the Commission, serves no useful pur¬ 
pose, so far as we can ascertain from the material 
before us.” (Appendix B, p. 4.) 

i 

i 

Judge Danaher then wrote: 

“Under the circumstances of this case, such inter¬ 
ference with the performance by the Commission of 
the duties entrusted to it does such violence to my 
understanding that I am bound to dissent.” (Appen¬ 
dix B, p. 6.) 

i 

It is respectfully requested that the court give careful 
consideration to the dissenting opinion of Judge Danaher, 
for it contains a careful analysis of the differences in func¬ 
tion between the Commission and the court as applied to 
this case. Judge Danaher considered the differences be¬ 
tween his colleagues and himself to be “fundamental,” and 
he stressed that this case cannot be treated as though it 
involves merely a controversy between two litigants. As 
he stated, 

7 i 
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“. . . our true concern should involve a recognition 
of the proper distribution made by Congress for the 
exercise of legal authority by the Commission on the 
one hand, and by the courts on the other.’’ (Appen¬ 
dix B, p. 10.) 

It is true that an agency cannot exceed its rule making 
powers. Federal Communications Commission v. Amer¬ 
ican Broadcasting Co., 347 U. S. 284 (1954). However, 
petitioners do not contend that the Commission exceeded 
its authority in allocating Channel 10 to Vail Mills or in 
denying the deintermixture proposal, for it is clear that 
the Commission may allocate channels in its discretion 
pursuant to the rule making process. Logansport Broad¬ 
casting Corp. v. United States, supra; Peoples Broadcast¬ 
ing Co. v. United States, 93 App. D. C. 78, 209 F. 2d 286 
(1953). 

In rule making, the Commission acts in a purely legisla¬ 
tive capacity. As this court recently observed, a decision 
made by the Commission in the exercise of its rule making 
powers “is the sort of quasi-legislative policy decision 
which is virtually immune from attack in the courts.” 
Coastal Bend Television Co. v. Federal Communications 
Commission, U. S. Ct. of App. for D. C. Cir., February 14, 
1956 (Case No. 13,039). The case of Willapoint Oysters , 
Inc. v. Ewing, supra, is controlling here. The court there 
observed that: 

“The legislative process, i.e., rule making, is nor¬ 
mally directed primarily at ‘situations,’ rather than 
particular persons. Individual protestations of injury 
are normally and necessarily lost in the quantum of 
the greater good.” (174 F. 2d at 693.) 

It should be stressed that petitioners do not contend 
that the order here under review is not supported by sub¬ 
stantial evidence. They merely claim that their arguments 
were “ignored” and ask the court to reach a contrary re¬ 
sult. However, the Willapoint case specifically holds that 
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courts are not to substitute their opinions for tho^e of 
informed administrative agencies. For a court to sub¬ 
stitute its judgment for that of an agency, as was stated 
in Willapoint, would give rule making participants “far 
more than a second bite at the cherry on every conceivable 
sort of factual and legal issue in the case, ,, and would have 
the effect of making agencies “mere deposition takers for 
courts of review.” (174 F. 2d at 686.) The Commission 
did not commit error in allocating Channel 10 to Vail Mills 
in the exercise of its informed discretion, and the court 
must therefore affirm the report and order here under re¬ 
view. 

i 

Greylock makes one further argument which Van Curler 
does not consider to be of significance. Greylock contends 
that the allocation of Channel 10 was arbitrary because the 
Commission at the same time instituted a general rule 
making proceeding to re-evaluate the entire national tele¬ 
vision allocation structure. However, it is not the func¬ 
tion of the court to regulate the order in which the Com¬ 
mission considers its cases, and Greylock’s contention is 
without merit. ..Federal Communications Commission v. 
WJR, The Goodwill Station, Inc., 337 U. S. 265, 272 (1949); 
see Federal Communications Commission. v. PoUsville 
Broadcasting Co., 309 U. S. 134, 145-146 (1940); see also 
Appendix B, p. 11. 

i 

V 

PETITIONERS SEEK ONLY TO AVOID COMPETITION. BUT THE FIELD OF 
BROADCASTING IS ONE OF FREE COMPETITION 

Essentially, petitioners’ arguments to the Commission 
and to this court have said: “Do not add Channel 10 to 
Vail Mills, for the competition which would result would 
hurt us.” They have said no more. Petitioners’ claims 
are based upon two erroneous assumptions: (1) that a 
license to operate a television station is a license to make 
a profit; and (2) that it is the duty of this court to pro¬ 
tect this right. Judge Danaher accurately described this 
proceeding thus: “Our case comes to this, Greylpck, 


! 
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WMGT, insists that the court shall provide it with a listen¬ 
ing audience.” (Appendix B, p. 9.) However, the 
fallacy of petitioners’ propositions is evidenced by estab¬ 
lished principles of law and by the facts of record. 

Intervenor Hudson Valley, permittee of the only operat¬ 
ing UHF station assigned to the Tri-Cities area, was los¬ 
ing approximately $20,000 per month when it petitioned 
for the allocation of Channel 10. Heavy losses have been 
sustained ever since it began operations on WROW-TV. 
Petitioner Van Curler, which formerly operated a second 
UHF station in the Tri-Cities, ceased its operation on 
January 31, 1955 because of the operating losses which it 
had been sustaining since it went on the air in early 1954. 
Petitioner Grevlock, operating a UHF station in western 
Massachusetts, has had similar experiences. 

In considering this case, the court cannot be misled by 
self-serving protestations of alleged injury. One basic 
principal which underlies our entire system of broadcast¬ 
ing must be borne in mind. As the Supreme Court made 
absolutely clear in the Sanders case, “. . . the field of 
broadcasting is one of free competition.” Federal Com¬ 
munications Commission v. Sanders Brothers Radio Sta¬ 
tion, 309 U. S. 470, 474 (1940). Speaking of the Communi¬ 
cations Act, the Court went on to state (309 U. S. at 475): 

“Plainly it is not the purpose of the Act to protect 
a licensee against competition but to protect the pub¬ 
lic. Congress intended to leave competition in the 
business of broadcasting where it found it, to permit 
a licensee who was not interfering electrically with 
other broadcasters to survive or succumb according to 
his ability to make his programs attractive to the pub¬ 
lic.” 

In an effort to circumvent this doctrine which is so 
much a part of our way of life, petitioners argue that it 
would be contrary to the public interest to have another 
television channel in the area. Greylock claims that 
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. . the action allocating Channel 10 to Vail Mills 
is tantamount to the revocation of four UHF commer¬ 
cial permits now outstanding in the area.” (Brief for 
petitioner Grey lock, p. 13.) 

This is a gross distortion of the facts. The allocation 
of Channel 10 has no effect whatsoever on the right pf the 
UHF permit holders to operate their stations as they elect. 
For example, would the allocation of another television 
channel to the District of Columbia be tantamount to a 

i 

revocation of the permits of the existing stations? Of 
course not. There simply would be another channel avail¬ 
able to serve the public. 

I 

True, an additional allocation means that any operating 
stations in the area are likely to experience competition 
in the future from a station on such a channel. But, as 
Sanders established, “. . . the license of a station calnnot 
resist the grant of a license to another, on the ground'that 
the resulting competition may work economic injury to 
him.” (309 U. S. at 476.) 

i 

This case involves a rule making proceeding only,; and 
no grant to operate a station is even involved. The mere 
fact of allocation hurts no one, for. an unused channe) af¬ 
fords no competition (nor can the public receive service 
from an unused channel). However, even if we were faced 
with an adjudicatory grant of a license to operate on Chan¬ 
nel 10, petitioners have no right to protection against com¬ 
petition which could be enforced by the Commission or by 
this court. A new station in an area presents a classic 
case of damnum absque injuria. In fact, Black’s Law Dic¬ 
tionary defines damnum absque injuria as follows: 

! 

i 

“A loss which does not give rise to an actionj for 
damages against the person causing it; as where a 
person . . . injures a person’s trade by the lawful j set¬ 
ting up of an establishment of the same kind in: the 
neighborhood.” 
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As Judge Danaher correctly observed in his dissenting 
opinion in the interlocutory matter herein, “I do not un¬ 
derstand that any licensee is guaranteed freedom from 
competition.” (Appendix B, p. 8.) 

CONCLUSION 

The moving party in the Channel 10 rule making pro¬ 
ceeding, intervenor Hudson Valley Broadcasting Com¬ 
pany, is not an ogre intent on bringing doom to all UHF 
stations. Hudson Valley is a UHF operator, and its sta¬ 
tion WROW-TV is the only operating UHF station as¬ 
signed to the Tri-Cities area. 

The Commission conducted an extensive rule making pro¬ 
ceeding to determine whether to allocate Channel 10 to Vail 
Mills. On November 10, 1955, it did allocate Channel 10 
as requested, and at the same time it denied Van Curler’s 
proposal to deintermix the area. This result was sup¬ 
ported by substantial evidence, and the proceeding was 
conducted in full compliance with all of the requirements 
of § 4 of the Administrative Procedure Act. 

Petitioners were denied no substantive or procedural 
rights. The Commission committed no error in the alloca¬ 
tion of Channel 10 or in the denial of Van Curler’s deinter¬ 
mixture proposal. The allocation of Channel 10 was clearly 
in the public interest. The court must sustain the report 
and order here under review. 

D. M. Patrick 
Stanley S. Harris 
Attorneys for Intervenor 
810 Colorado Building 
Washington 5, D. C. 

Of Counsel: 

Hogan & Hartson 
Washington, D. C. 

March 14, 1956. 
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APPENDIX A 

! 

i 

Description of the Columbia Broadcasting System’s sug¬ 
gestions on the nationwide allocation problems which was 
published on page 8 of the October 8, 1955 issue of Televi¬ 
sion Digest: 

“Allocations changes suggested by virtually every¬ 
one so far have one thing in common—that substantial 
number of vhf assignments can be made in major 
cities by dropping present mileage-power minima. 
Where they differ is in degree—and the role of uhf. 

“* * * [Suggestions of the American Broadcasting 
Company omitted] 

“CBS’s ‘Plan A’ would put 3 or more vhf channels 
in 84 of top 100 markets instead of 52 currently in 
prospect. It would do this by: 

“(1) Reduction of co-channel mileages to 130 in 
Zone I, 140 in Zone II, 150 in Zone III—but protecting 
co-channel stations’ Grade B contours even more than 
present rules protect them. 

“(2) Use of directional antennas. j 

i 

“(3) Employment of vertical polarization. 

“(4) Deintermixture in Peoria and Madison only, 
leaving them all-uhf. 

“(5) ‘Move-ins’ of 8 vhf stations from smaller to 
larger cities. 

“CBS’s ‘Plan B’ assumes 3 more channels might be 
obtained—88-94 me from FM, 134-140 me from mili¬ 
tary, 168-174 me from govt, non-military—and uhf 
would be eliminated. This would provide 3 or more 
vhf channels in first 100 markets plus 50 or so more 
stations in markets not covered by stations in first 100 
markets. Operating uhf stations -would be shifted to 
vhf wherever possible, but some 60 ufs wouldn’t get 
vhf in their present markets. 

“CBS presentation, submitted as letter to FCC, not 
a petition, recommends that Plan A be adopted imme¬ 
diately unless 3 extra channels can be obtained quickly. 
In latter case, it says Plan B is preferable. 


i 
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“CBS acknowledges that there’s conversion problem 
in Plan B; that present sets aren’t equipped to get 
nevr channels. But it estimated conversions can be 
made for $10-$20, plus $10 more if vertical polariza¬ 
tion is used. 

“Criticism of ‘Mullaney Plan,’ advanced by CBS, is 
that new stations would be so closely spaced that 
they’d seriously reduce coverage of existing stations 
while having only very small coverage themselves. ’ ’ 
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APPENDIX B 


United States Court of Appeals 

i 

Fob the District of Columbia Circuit 


No. 12989 

Greylock Broadcasting Company, Petitioner, 

v. 

i 

United States of America and Federal Communications 

Commission, Respondents, 

Hudson Valley Broadcasting Company, Inc., Intervenor. 


On Motion to Reconsider and Vacate Stay 


Filed February 14, 1956 

Before Prettyman, Bazelon and Danaher, Circuit 
Judges. 

Prettyman, Circuit Judge: On December 9, 1955, this 
court stayed that part of an order of the Federal Com¬ 
munications Commission which would have allocated tele¬ 
vision Channel 10 to Vail Mills, New York. The interven¬ 
ing broadcaster (Hudson Valley Broadcasting Company, 
Inc.) now moves that we reconsider and vacate the stay. 
Its ground for so moving is that the action of the cofirt 
was under Section 9(b) of the Judicial Review Act, 64 
Stat. 1131 (1950), 5 U. S. C. § 1039(b); that that section 
requires as a premise for a stay a specific finding that 
irreparable damage would otherwise result to the petitioner 
( i.e ., Greylock Broadcasting Company); that this court 
made no such finding; and that no such finding is possible 
upon the evidence of record. 
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The controversy revolves about the UHF-VHF televi¬ 
sion problem presently before the Commission. UHF 
broadcasters have experienced grave difficulties of an eco¬ 
nomic sort due to the wide ownership by the public of 
VHF receiving sets and the costs of either converting or 
of adding UHF receivers. Thus, where both types of 
transmission are in use in an area, the network services 
and the consequent greater proportion of the remunera¬ 
tive commercial contracts have been going to the VHF 
stations. The situation has developed to such a point that 
the Commission instituted a rule-making proceeding, na¬ 
tionwide in scope, to consider, among other alternatives, 
the desirability of the “deintermixture” of the two serv¬ 
ices. The broad meaning of the deintermixture proposal 
is the desirability of so redistributing allocations as to 
eliminate or lessen the competition between the two types 
of service in specified areas. That proceeding is now pend¬ 
ing before the Commission, and the stay here involved 
does not impede or interfere with its progress in any 
manner whatsoever. 

The area involved here is the Albany-Schenectady-Troy 
area in Yew York. Presently, under the Sixth Report 
of the Commission, seven UHF and one VHF commercial 
television channels are allocated to the area. Our inter- 
venor, Hudson Valley, is now the owner of a UHF 
license. It calculated that under the Commission’s engi¬ 
neering regulations as to spaces, distances, etc., another 
VHF allocation (Channel 10) could be made to the area 
if the station were located at Vail Mills, a small com¬ 
munity about twenty miles northwest of Schenectady. It 
made a proposal to that effect to the Commission. At about 
the same time proposals and counter-proposals for the 
deintermixture of the area were made. 

The Commission, by a four-to-three vote, granted the 
allocation of Channel 10 to Vail Mills but put the dein¬ 
termixture problem of the area into the nationwide rule- 
making proceeding. Greylock and the Van Curler 
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Broadcasting Corporation, both UHF operators in the 
area, protested and then appealed. We stayed the alloca¬ 
tion of Channel 10 pending disposition of Greylock’s peti¬ 
tion for review. 

The Sixth Report and Order of the Commission, adopted 
April 11, 1952, was the final report in proceedings insti¬ 
tuted in 1948. It established a nationwide table of assign¬ 
ments for television frequencies and made separate “final 
assignments” of channels to the various communities in 
the country. The allocation of Channel 10 (VHF) to this 
area is not in the Sixth Report or in any allocation hereto¬ 
fore made. It is a new allocation, a “drop-in”, permissible 
under engineering limitations but not heretofore allowed. 
Greylock avers, with proffer of proof, that if this second 
VHF station goes into operation in the area, under the 
auspices and with the contracts presently available for 
such a station, it (Greylock) will be forced off the air. 
Its averment is borne out by the common experience of 
others. As we understand it, no one disputes the dire 
effects upon UHF operations of competing VHF services 
in the present state of the art. 

The mere allocation of the channel to the area is not, 
of course, the award of a license; it is indeed a long way 
from that conclusion. But it is a first step. The new 
allocation poses in practical and realistic form a threat 
to the continuance of the UHF stations. If the channel 
remains thus allocated a license on it will surely be 
awarded to somebody sometime. It is quite clear that, if 
the new allocation of a VHF station is made temporarily, 
all of Greylock’s plans, programs and commitments, both 
for revenue and for expenditure, must be upon a condi¬ 
tional basis; its future is undetermined. Immediately 
the new allocation is made and the new station becomes 
a close possibility, Greylock’s operation takes on a condi¬ 
tional character. Obviously operation upon such a basis 
causes losses in comparison to operation absent such pend¬ 
ing contingencies; and that such losses cannot be recouped 

i 
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is also obvious. It is clear from the material offered by 
Greylock that if a license is open for award upon the new 
channel it (Greylock) will either have to acquire that li¬ 
cense (by award or by purchase) or be driven off the air. 
Of course the mere pendency of the proposed allocation 
poses some part of the threat to Greylock, but the accom¬ 
plishment of the allocation, making the presence of the 
available channel an accomplished fact, greatly magnifies 
those incipient losses. 

It is noteworthy that on the same day it granted the 
Vail Mills “drop-in” the Commission denied all other re¬ 
quests for changes in the present table of assignments 
pending the rule-making deintermixture determination. 

Hudson Valley and the Commission say that Greylock’s 
choice in the presence of the allocation is merely a mat¬ 
ter of business judgment. But this sort of gun-to-the- 
head choice is not what is customarily known as the exer¬ 
cise of business judgment. 

A question presented by Greylock’s petition for review 
is whether it (Greylock) was entitled to a hearing before 
finalization of the allocation of Channel 10 to this area; 
that is, whether under presently known facts an operat¬ 
ing UHF station is entitled to a hearing before the allo¬ 
cation of a new VHF channel. As presented the question 
involves due process considerations. The question posed 
is a substantial one. We intimate no view whatever upon 
the matter. Our present concern is merely that the ques¬ 
tion is substantial. The making of the allocation now, 
while the question whether it is ultimately to remain is 
under formal consideration by the Commission, serves no 
useful purpose, so far as we can ascertain from the ma¬ 
terial before us. The Commission says it will now allocate 
the channel to the area and hereafter decide whether to 
leave it there. Greylock urges, and we agree, that every 
interest of fair distribution will be served by postponing 
the allocation until the Commission decides, in the pro- 
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* ceeding already under way, whether there is to be such 
, an allocation to this area. 

No public interest is served by an immediate allocation. 
k Under present allocations the area is predominently!— 
seven to one—UHF. Only one VHF station is operating, 

* and some of the national networks in their competition 

„ with one another must use one of the two UHF stations 

now in operation. The public has bought and is buying 
its receiving sets in the light of those facts. If the Com- 

* mission finally decides to leave the area as it is now, the 

k public will buy, or retain, its sets in light of that fact. 

If the Commission decides to allocate permanently an¬ 
other VHF channel, it seems to be agreed that the UHF 
stations will fold. The public will thereafter be governed 
by that circumstance. If a VHF allocation is made tem¬ 
porarily, pending consideration of its permanency, com- 

► plete public uncertainty is created; both owners and buyers 

r of sets would be thrown into a whirlpool of sales pressures, 

possibly to no permanent purpose. We see no public 
benefit in such a completely uncertain temporary arrange- 
r ment. 

\ ; 

► Our dissenting brother says the public interest criterion 
should control in this matter. But the public interest in 
the UHF-VHF problem is the precise question which is to 
be answered by the Commission in the deintermixture 
proceeding. If UHF stations are not in the public interest 
they could not be authorized at all. If this court were to 
declare now that a new VHF station, which would elim- 

* inate UHF stations presently in an area, is in the public 

► interest, that declaration would conclude the whole con¬ 

troversy now being so exhaustively explored by the Com¬ 
mission. We cannot do that on the evidence before us; in- 

► deed it is not our function to declare initially what is ip 
^ the ultimate public interest. Our function goes to the 

preservation of an existing situation pendente lite where 
" irreparable damage would ensue from an immediate and 

, possibly temporary change. ! 
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Our dissenting brother also says the public wants VHF 
reception. But we do not know that to be so. The wide 
use of VHF sets may be due to the fact that VHF was 
available earlier, gave good service, and saturated the 
market before UHF came. The present wide ownership of 
VHF sets is not necessarily an indication that UHF is not 
better physical service and will not be preferred by the 
public when, as and if programs over it are comparable 
with VHF programs and VHF sets wear out. Progress 
and change are frequently in the public interest. The 
Commission, as we understand it, has that problem, among 
others, before it in the pending rule-making (deintermix¬ 
ture) proceeding. 

We find specifically that the present allocation of Chan¬ 
nel 10 to the Vail Mills area pending the outcome of the 
deintermixture proceeding would impose upon Greylock 
losses which it could not recover, and that this threat of 
loss is not offset by any vantage to the public interest. 

The motion to reconsider and vacate our stay order will 
be denied. 

Daxaher, Circuit Judge, dissenting: Pursuant to a pro¬ 
posal filed by Hudson Valley Broadcasting Company, Inc., 
found to comport with the Commission’s present television 
allocation plan and rules, the Commission assigned VHF 
Channel 10 to Vail Mills, New York. The stay which the 
majority grants would have the effect not merely of pre¬ 
cluding the Commission from accepting, processing and 
holding any hearing on applications for that channel until 
the present action shall have been finally determined. It 
would do more. The majority intends it to do more. As 
a practical fact, the majority u’ould stay the Commission’s 
hand “pending the outcome of the de-intermixture pro¬ 
ceeding.” Under the circumstances of this case, such inter¬ 
ference with the performance by the Commission of the 
duties entrusted to it does such violence to my under¬ 
standing that I am bound to dissent. 
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The differences between my colleagues and me involve 
issues of policy in the division of authority as between 
the Commission and the court. It seems to me established 
that the public interest criterion should control. “Courts 
and administrative agencies are not to be regarded as 
competitors in the task of safeguarding the public interest. 
. . . Courts no less than administrative bodies are agen¬ 
cies of government. Both are instruments for realizing 
public purposes.” 1 Again the Court told us: “It is al¬ 
ways easy to conjure up extreme and even oppressive pos¬ 
sibilities in the exertion of authority. But courts are not 
charged with general guardianship against all potential 
mischief in the complicated tasks of government. . . . In¬ 
terference by the courts is not conducive to the develop¬ 
ment of habits of responsibility in administrative agen- 
cies.” “ 

Such thinking should govern the instant case. Here, 
the Commission out of its own expertise found that the 
public interest required that additional VHF television 
broadcasting on available Channel 10 be brought to the 
affected area at the earliest possible moment. The Com¬ 
mission says: “Refusing to make use of this valuable 
VHF frequency as contemplated by the present rules 
would, we believe, be a waste of valuable spectrum space 
for which active demand is indicated. Channel 10 in Vail 
Mills will represent a second television service to an ap¬ 
preciable percentage of families residing in the area, as 
well as a first service to a significant number of families.” 
Surely the Commission is authorized to make such a find¬ 
ing and to interpret the Act so as to achieve its purposes: 3 

l Scripps-Howard Radio v. Comm’n., 316 TJ. S. 4, 15 (1942). 

-Federal Comm’n. v. Broadcasting Co., 309 TJ. S. 134, 146 (1940). 

3 $301; $ 303 (b), (d), (g), (h) and (r), among others; $403. 

“The Supreme Court has admonished us many times to give ‘great weight}’ 
to an agency’s interpretation of its governing statute. ...” Bazelon, J., in 
West Texas Utilities Co. v. N. L. R. B., 87 U. S. App. D. C. 179, 181, 184 F. 
2d 233, 235 (1950). 

“We are in accord here with the authorities which require great weight 
to be given an administrator’s interpretation of the statute he is directed 
and empowered to administer.” Prcttyman, J., in Union Manufacturing Co. 
v. N. L. R. B., 95 U. S. App. D. C. 252, 255, 221 F. 2d 532, 536 (1955), cert, 
denied, 349 U. S. 921 (1955). 




8 


It is correct, as the majority say, that “Greyloek and 
the Van Curler Broadcasting Corporation, 4 both UHF 
operators in the area, protested 5 and then appealed.’’ 
Greyloek, a UHF station, says it will be “irreparably in¬ 
jured” if the public is given what it wants, namely VHF 
television broadcasting. 

Greyloek’s president and principal stockholder, in his 
affidavit supporting its motion for an immediate stay, tells 
us that “Operation on Channel 10 is at least a year away.” 
But the Commission’s rule-making proceedings may not 
be concluded within a matter of years. 

Greyloek’s affidavit adds that if Channel 10 comes on 
the air, Greyloek cannot successfully operate in the area 
to be served. This is another way of saying that the public 
demands the superior entertainment and the network 
broadcasting to be provided by VHF. I do not understand 
that any licensee is guaranteed freedom from competition. 
Indeed, § 304 of the Act provides: 

“No station license shall be granted by the Com¬ 
mission until the applicant therefor shall have signed 
a waiver of any claim to the use of any particular 
frequency or of the ether as against the regulatory 
power of the United States because of the previous 
use of the same, whether by license or otherwise.” 


4 We unanimously denied Van Curler’s motion for a stay. Van Curler went 
off the air voluntarily, not because of a VHF allocation to Vail Mills but 
because Van Curler lost its network affiliation. 

5 Although not in point here, the desire of Congress may be seen from 
Public Law 391, aproved January 20, 1956, which amended $ 309(c), the 
protest provision of the Act. To accompany H. R. 5614 which became Public 
Law 391, Senate Rep. No. 1231 explained: 

“The public may be deprived unnecessarily for a prolonged period of 
time of new radio or television service pending the outcome of the pro¬ 
test hearing. The Commission is now required, except where the con¬ 
tinuance of an existing service is concerned, to stay the effectiveness of 
any protested grant until it issues a final decision on the protest after a 
full evidentiary hearing. Even where there is a pressing need for the 
service in question and little or no likelihood exists that there will be 
any grounds shown for setting aside the grant, the Commission is given 
no discretion to consider whether the public interest requires the grant 
to remain in effect.” 
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Our case comes to this, Greylock, WMGT, insists that the 
court shall provide it with a listening audience. I have 
no doubt that Greylock can be heard both in the Hud$on 
Valley proceeding and in the Commission’s rule-making 
hearings, now under way. Moreover, it can itself apply 
for Channel 10. Yet because the majority here finds ^ir¬ 
reparable injury” it would stay the Commission’s hand. 0 

Greylock asks the court to stay the Commission’s hand 
to obviate “cancellation of UHF conversion orders.” Thus 
the court is asked to stimulate the sale of converted sets 
which will represent a totally unnecessary expenditure by 
the viewing public if and when Greylock closes down its 
UHF broadcasting. That is Greylock’s plan. Its president 
swears: “It will definitely be my recommendation to the 
petitioner’s Board of Directors that WMGT discontinue 
its UHF operations if and when Channel 10 is utilized at 
Vail Mills. I am certain that the Board will adopt my 
recommendations.” Since he is president and principal 
stockholder, it is reasonable to conclude that the corpora¬ 
tion will do exactly as he says. So, after the area i is 
saturated with conversions, Greylock will immediately ap¬ 
ply for Channel 10 if this court shall have refused to stay 
the Commission’s order. 

! 

Such evidence has been submitted. In my judgment,, it 
falls far short of creating that degree of public injury 
for which Greylock in its own private interest is being 
permitted to speak. “The award of an interlocutory in¬ 
junction by courts of equity has never been regarded as 
strictly a matter of right, even though irreparable injury 
may otherwise result to the plaintiff.” 7 

i 

I do not know what criteria will be relied upon by the 
Commission when it considers various proposals for “de¬ 
intermixture.” Moreover an ultimate disposition does not 
necessarily depend upon deintermixture, especially since 

6 Cf. Allen v. Grand Cent. Aircraft Co., 347 U. S. 535, 540 (1954). 

7 Tabus v. United States, 321 U. S. 414, 440 (1944); and see Scripps- 
Howard Badio v. Comm’n., supra, note 1, 316 IT. S. at 14, 15. 


I 
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desirable programming and live network telecasting are 
important facets in the public’s choice. The November 10, 
1955, “Notice of Proposed Rule Making” poses many of 
the complexities of a most difficult problem, the intricacies 
of which are singularly matters for Commission decision. 
Perhaps VHF operations on Channel 10 in this very area 
would have afforded the Commission data and information 
which would be invalauble in arriving at a correct result, 
whether it be a different allocation or a share-the-time 
form of broadcast or what not. At any rate, the solution 
lies singularly within the Commission’s orbit, and mean¬ 
while a needed and a wanted service should be provided. 
Steps to insure that it will be provided could have been 
taken—except for the court. I do not understand that vre 
are the sole guardians of the “public interest.” 

It may well be that there should be more, not less com¬ 
petition. It may well be that there should be fewer UHF 
stations with greater power permitted to those allocated 
to a given area. The Commission has here specifically 
found that operation of Channel 10 is in the public interest. 
“If time and changing circumstances reveal that the ‘pub¬ 
lic interest’ is not served by application of the Regula¬ 
tions, it must be assumed that the Commission will act in 
accordance with its statutory obligations.” 8 I believe the 
Commission’s action was dutiful and within its province. 

That is why I say my differences with my colleagues 
are fundamental. The claim for equitable relief is being 
treated as though the issue involved only a controversy 
between two litigants, while our true concern should in¬ 
volve a recognition of the proper distribution made by 
Congress for the exercise of legal authority by the Com¬ 
mission on the one hand, and by the courts on the other. 


8 Nat. Broadcasting Co. v. United States, 319 U. S. 190, 225 (1943); cf. 
Commission v. Sanders Radio Station, 309 U. S. 470, 475, 476 (1940); cases 
cited in testimony of Commissioner Coy, Hearings Before the Committee on 
Interstate and Foreign Commerce of the House on S. 658, 82d Cong., 1st 
Sess., pp. 120, et scq. (1951). 
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It seems to me appropriate to recall what the Court said 
in the WJR case: 9 i 

“At the outset we note our complete agreement 
with the Court of Appeals that the Commission was 
under no duty to WJR to postpone final action on 
the Coastal Plains permit until it had disposed of 
the clear channel proceeding. As the court pointed 
out, WJR had no vested right in the ‘supposititious 
eventualities’ that the Commission at some indeter¬ 
minate time might modify its rules governing clear 
channel stations. Furthermore, the judicial regular 
tion of an administrative docket sought by WJR 
‘would require [the Court of Appeals] to direct the 
order in which the Commission shall consider it$ 
cases.’ And this, as the court said, it ‘cannot do.’ 
174 F. 2d at 231.” 

i 

But, here the majority would do it. 


* Communications Comm’n. v. WJR, 337 U. S. 265, 272 (1949). 


I 
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REPLY BRIEF FOR PETITIONER GREYLOCK 


In its opening Brief (pp. 12-17, 18 t 22) Greylock made three factual 
contentions as a predicate to its legal arguments: (1) That the allocation 
of Channel 10 to Vail Mills will mean fewer rather than more stations 
serving the Capital area, and no station rather than one station operating 
in Western Massachusetts; (2) that the Commission, in allocating Chan¬ 
nel 10 to Vail Mills, deliberately refrained from considering the foregoing 
public interest factors on the theory that such matters would be subse¬ 
quently considered in a general rule-making proceeding now in progress 
(Docket 11532); and (3) that the allocation of Channel 10 to Vail Mills, 
effective December 16, 1955, was ’tentative, " i. e., subject to whatever 
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action the Commission takes in Docket 11532. Respondents (Brief 14, 

15, 30) and the intervenor (Brief 20-23, 37) take particular issue with 
the second and third propositions. So that there be no question on these 
factual matters, the basic predicate to its legal contentions, Greylock 
believes that a few additional comments are in order. 

1. Channel 10 Means Fewer Services . — If Channel 10 is not allo¬ 
cated to Vail Mills, the instant record shows that Albany-Schenectady- 
Troy will have at least four Grade A services: Station WRGB and VHF 
Channel 6 in Schenectady; 1 Station WROW-TV on UHF Channel 41 in Al¬ 
bany; Station WMGT on UHF Channel 41 in Pittsfield; 2 and Station WTRI 
on UHF Channel 35 in Troy. 3 

On the other hand, if Channel 10 is allocated to Vail Mills, the ad¬ 
vent of a second VHF station in the Capital market will speU the death 
knell of all UHF service in that area. Greylock and Van Curler so ad¬ 
vised the Commission with respect to their own operations (R. 61-66, 


This is the only VHF Channel allocated by the Sixth Report to the entire region between Boston and 
Hartford to the East and Utica to the West (Rule 3.606; 1 RR 53:606). Cities in this area, such as Spring- 
field. Holyoke, Pittsfield, North Adams, Bennington, Kingston, Gloversville, and Amsterdam were as¬ 
signed UHF channels only (Rule 3.606; 1 RR 53: 606). Albany-Schenectady-Troy were allocated four 
UHF channels in addition to the pre-freeze VHF assignment to WRGB (R. 42-57, 205-216). Thus, this 
area is in large part already "deintermixed." Greylock installed a wide-coverage station on Mt. Grey¬ 
lock, the highest national elevation in Massachusetts, in reliance upon the allocation pattern thus em¬ 
bodied in the Sixth Report. 

2 

Station WMGT, with its transmitter on Mt. Greylock, and its main studio in Pittsfield, Mass., pro¬ 
vides a Grade A service to the Capital area of New York State (Albany-Schenectady-Troy) (R. 42). In¬ 
tervenor (Brief 3) and respondents (Brief 4. 16) seek to imply that WMGT is not a Capital area station. 
WMGT’s "main studio" is in Pittsfield, just as WROW-TV’s "main studio" is in Albany (not Albany- 
Schenectady-Troy). But every television station is expected to serve not only the city in which its "main 
studio" is located, but the entire area within the reach of its signal. A station which confines its program 
service to the city to which it is licensed, instead of its entire service area, is not operating in the public 
interest. Petersburg Television Corp ., 10 RR 567, 584i-584k (1954), affirmed 13 RR 2043 (U. S. App. 
D.C. Case No. 12546). Hence, WMGT is required to and does provide a program service to the Capital 
area. In fact, because of population distribution, its chief revenues are derived from its coverage of 
the Capital district (Ex. I to Application for Interlocutory Injunction, filed November 29, 1955). 

3 

Station WTRI has advised the Commission that it would resume its UHF operation in the event the 
Commission were not to "further intermix" the Albany-Schenectady area by allocating Channel 10 
to Vail Mills (R. 864-865. 896). 
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205-216). If WROW-TV, the Vail Mills proponent, should become the 
ultimate grantee of Channel 10, it must obviously discontinue its UHF 
service on Channel 41, because of the Commission's overlap rule (Rule 
3. 636). In response to the Commission's supplemental rule-making no¬ 
tice of April 21, 1955, eliciting data on the impact of a second VHF allo¬ 
cation on UHF in the Capital area, WROW-TV conceded that "it seems 
unquestionable that the maximum number of competing services would 
result if Van Curler's deintermixture plan [of eliminating all VHF oper¬ 
ations in the Albany-Schenectady-Troy area] were adopted" (R. 358). 
Experience has shown that UHF stations are unable to survive in markets 
served by two or more VHF stations where (as here) such stations would 
be affiliated with the two principal networks (CBS and NBC). Thus, in¬ 
stead of being assured a minimum of four commercial television services 
(WROW-TV, WTRI, WRGB-TV and WMGT), with the possibility of addi¬ 
tional UHF stations in the future, the allocation of Channel 10 to Vail Mills 
will restrict the Capital area to two services, both on VHF (WRGB-TV 
and the Channel 10 grantee). Thus, the allocation of Channel 10 to Vail 
Mills means that the Capital area will gain one new service (VHF) at the 
expense of three UHF services it would otherwise have. Action with such 
consequences ignores the mandate of Section 303 (g) of the Act (47 U.S. C. 
Sec. 303 (g)) placing upon the Commission the statutory duty "to encour¬ 
age the larger and more effective use of radio. " See also Great Western 
B. Ass'n v. Federal Communications Commission , 68 App. D. C. 119, 

123, 94 F. 2d 244 (1937). 

Furthermore, the fact is undisputed that Station WMGT is the only 
television station with studio facilities in Western Massachusetts. The 
allocation of Channel 10 to Vail Mills, since it will cause WMGT to fold, 
will thus leave Western Massachusetts without any originating facilities 
of its own. In other words, a little hamlet in New York, too small to 
have a post office of its own, will obtain originating facilities at the ex¬ 
pense of the only station in Western Massachusetts. Thus, in allocating 


4 


Channel 10 to Vail Mills the Commission ignored the mandate of Section 
307 (b) of the Act requiring the Commission to provide an equitable dis¬ 
tribution of facilities "among the several States and communities". 47 
U. S. C. Sec. 307 (b). Transmission (studio) facilities are a cardinal part 
of Section 307 (b). Pinellas B/casting Co . v. Federal Communications 
Commission , 13 HR 2058, 2061 (U. S. App. D. C. Case No. 12545). 

2. Consideration of Foregoing Factors Postponed . — Respondents 
(Brief 14, 15) and intervenor (Brief 20-23) v contend that the foregoing pub¬ 
lic interest factors were considered and rejected by the Commission in 
its November 10 order allocating Channel 10 to Vail Mills. We vigorously 
^disagree.- If one will read the three related actions which the Commission 
took on November 10, 1955 1 (the majority and minority opinions), it seems 
too clear to admit of argument that the majority used the following line of 
reasoning in allocating Channel 10 to Vail Mills: (a) The proposed alloca¬ 
tion conforms to the mileage separation requirements of the Sixth Re¬ 
port; 2 (b) the intermixing of UHF and VHF frequencies is basic to the 
Sixth Report; 3 (c) piecemeal deintermixture should not be adopted until 
the Commission has looked at the problem nationwide and has considered 
other interrelated problems; 4 (d) the Sixth Report is controlling until 


Report and Order of November 10, 1955 in Dockets 11238, 11333-11336 (R. 948-960; 13 RR 1511); 
Notice of Proposed Rule Making (Docket 11532), released November 10, 1955 (1 RR 53:573, and reprinted 
as an Appendix to Respondents’ Brief); Memorandum Opinion and Order of November 10, 1955 (13 RR 1522). 
2 

"The Hudson Valley proposal comports with the Commission's present television allocation plans and 
rules ... Channel 10 would meet the present minimum spacing requirements ...” (Par. 9 of Report and 
Order, R. 954). 

Q 

"The present system of intermixed channel assignments is basic to the structure of television allocations 
established by the Sixth Report" (Para. 7 of Report and Order, R. 953). (In its Sixth Report the Commis¬ 
sion proceeded on the assumption that VHF and UHF channels could co-exist side by side and that UHF 
would thus become "an integral part of a single nationwide television service" (1 RR Pt. m, p. 91:664); 
however, there were scores of cities to which VHF-only or UHF-only channels were allocated. Rule 
3.606; 1 RR 53:606). 

4 

"We believe that any modification ofthe Table of Assignments which would involve significant de¬ 
parture from this system of /intermixed/ assignments requires a thorough reexamination of the entire 
television structure. The interrelationships between particular circumstances in specific cases and the 
nationwide television system as a whole cannot be disregarded. In the Commission’s opinion, consideration 
of fairness and practicability preclude an ad hoc approach such as that suggested by the petitioners in 
these proceedings" (Para. 7 of Report and Order, R. 953). 
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subsequently modified; 1 (e) the effect of the Channel 10 allocation on UHF 
operations will be considered in a general rule-making proceeding being 
instituted that same day to determine whether the Sixth Report should be 
modified (Docket 11532); 2 (f) the pendency of that proceeding is no reason 
for refusing to allocate a channel which conforms to the mileage provisions 
of the Sixth Report and which will provide the Capital area with a second 
VHF station; 3 and (g) if deintermixture principles are ultimately adopted 


"The Hudson Valley proposal comports with the Commission’s present television allocation plan and 
rules. Unlike the proposals for deintermixture, the petition to assign Channel 10 to Vail Mills is con ¬ 
sistent with the rules and principles of our present television allocations established in the Sixth Report 
and Order ... Until a decision has been reached on possible amendments to our present allocation , the 
Commission does not believe that it would be justified in withholding action ..." (Para. 9 of Report 
and Order, R. 954). 

2 

"The Commission is convinced that if lasting solutions to the allocation problems now confronting 
the development of a nationwide competitive television service are to be found, the approach must be 
nationwide in scope. Accordingly, in order to facilitate the orderly examination of a number^of possi¬ 
ble solutions, the Commission is instituting a general rule-making proceeding /Docket 11532/. Only 
through such a general proceeding do we believe the Commission may thoroughly and effectively treat 
this matter. Accordingly , the Commission believes that the public interest would best be served by 
denying the instant requests for deintermixture. Petitioners will have the opportunity of participating 
in the general rule-making proceeding and our denial of their petitions is without prejudice to any ac¬ 
tion the Commission may take as a result of that proceeding. ” (Para. 8 of Report and Order, R. 953- 
954). 

"In these circumstances, the Commission believes that the public interest would be served by the in¬ 
stitution of a general rule making proceeding to consider possible overall solutions to the problem on a 
broad, nationwide basis. All interested parties, including those who have informally tendered proposals 
to the Commission, will have the opportunity of submitting their suggestions in this proceeding. This 
proceeding will, we believe, facilitate an orderly review of the proposals and will afford the Commis¬ 
sion a sound basis on which it may compare the advantages and disadvantages of the proposals, both 
among themselves and with respect to the present plan, and evaluate them in terms of the opportunities 
they may provide for fuller realization of a nationwide competitive television system." (Para. 7 of 
Notice of Proposed Rule Making, 1 RR 53:574). 

"A ccordingly, the Commission does not believe that the institution of rule making proceedings in the 
above-mentioned petitions would be warranted at this time. The petitioners will, of course, have full 
opportunity to submit their views with respect to the overall, nationwide problem in the general rule 
making proceeding we are instituting today. When the Commission may have determined the broad 
basis of any desirable revisions to its present allocation scheme and related rules, it will be in a posi ¬ 
tion to consider questions , such as those raised by the subject petitions , concerning specific channel as¬ 
signments in individual communities or limited areas." (Para. 5 of Memorandum Opinion and Order, 

13 RR 1525). 

O 

"Until a decision has been reached on possible amendments to our present allocation, the Commission 
believes that it would not be justified in withholding action, pursuant to our present allocation plan and 
rules, that would bring additional television service to a significant number of persons ... We do not 
believe that we would be justified in withholding this service, which can be afforded under our existing 
rules even though we are presently considering possible amendments to our allocations . " (Para. 9 of 
Report and Order, R. 954). 
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in Docket 11532, the allocation of Channel 10 to Vail Mills can be rescind¬ 
ed. 1 As a result of this line of reasoning, deintermixture contentions were 
turned down in the five pilot cases "without prejudice" to their being re¬ 
newed in Docket 11532, and those same deintermixture contentions (in 
opposition to the "slug-in” of Channel 10 and the further intermixing of 
the Capital area) were of necessity likewise postponed to Docket 11532. 

In short, the Commission considered the arguments pro the allocation of 
Channel 10 to Vail Mills (namely, that the allocation met the mileage sep¬ 
arations specified in the Sixth Report and would provide the area with a 
second VHF service); it postponed to Docket 11532 the arguments con 
(namely, that the allocation of Channel 10 to Vail Mills would mean fewer 
services rather than more services in the Capital area, and that it would 
leave Western Massachusetts with no originating facilities of its own). 

That the Commission did not decide the various deintermixture pro¬ 
posals on their individual merits seems clear from the foregoing analyses 
of the three decisions of November 10, 1955. Deintermixture proposals 
were denied "without prejudice” to their consideration in the general rule- 
making proceeding, after the Commission had obtained nationwide data 
on deintermixture and related problems. Any possible doubts regarding 
what the majority did are made clear by the dissenting opinions: "The 
unfortunate result of this method of disposing of the various proposals is 
that no real consideration is given to the merits of any of them” (Com¬ 
missioner Hyde, R. 957); "I believe those petitions should be disposed 
of separately upon their individual merits" (Commissioner Bartley, R. 

959). The Commission’s Broadcast Bureau, which actively participated 
in the November 10 orders, has characterized them in this fashion: 


”... In our opinion, if deintermixture, even on a partial basis, should finally be determined to be 
a useful method of resolving the overall problems, the particular communities for its application should 
not be selected merely because of the fortuitous circumstances of whether a VHF station has commenced 
operation in any particular community. ...” (Para. 6 of Report and Order, R. 953). 
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"It is clear from the Orders denying the thirty petitions which had been 
pending, and the five petitions on which rule making proceedings had been 
instituted that the Commission did not consider these petitions on their 
merits , but declined at this time to consider such petitions which proposed 
limited solutions to the UHF-VHF problems in individual areas". 1 

Finally, Chairman McConnaughey, who joined with the majority and 
who therefore should be in a position to state what was and what was not 
decided, advised Congress on February 20, 1956 that the Commission is 
"still considering” deintermixture and no deintermixture proposals have 
been denied — "not as of now, no". (Sullivan Transcript of testing before 
Senate Committee on Interstate and Foreign Commerce, February 20, 

1956, p. 372). 

In brief, with all deference to the Commission's General Counsel, 
the decision to allocate Channel 10 to Vail Mills, was based on the follow¬ 
ing rationale: The wisdom or unwisdom of deintermixture cannot be fin¬ 
ally decided on a city-by-city basis nor without delving into other matters; 
a general rule making proceeding is being instituted to resolve those prob¬ 
lems; in the meantime, since the "drop-in" of Channel 10 conforms to the 
Sixth Report, Channel 10 will be allocated to Vail Mills. Action predicated 
on that rationale is clearly invalid, and no doubt explains the efforts of 
Commission's General Counsel to "reinterpret" and "rewrite" the decision. 
It is invalid because: 

(1) The Commission in rule making proceedings is required to con¬ 
sider "all relevant matter presented". 5 U. S. C. Sec. 1003. 

This is particularly true here where the Commission's original 
rule making notice of December 17, 1954 (R. 58-60) was predi¬ 
cated not only on those provisions of the Act empowering the 


* "Opposition to Supplement to Petition for Intervention and for Stay of Further Proceedings", p. 3 filed 
in Gulf Coast Broadcasting Co. (FCC 55-1222). 
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Commission to adopt rules (Section 4 (i) and 303 (r)) but also 
on Section 316 empowering the Commission to modify existing 
licenses (47 U. S. C. Sec. 316). Van Curler had requested the 
Commission to issue an order directing the licensee of WRGB 
to show cause why its license should not be modified to specify 
operations on UHF Channel 17 instead of on VHF Channel 6 
(R. 9-38). The Commission issued such an order in its De ¬ 
cember 17, 1954 notice (R. 58-60), thus combining in one pro ¬ 
ceeding both rule making and adjudicatory functions . Van Cur¬ 
ler presented data showing why such a shift would serve the 
public interest; the licensees of WRGB-TV opposed the shift 
(R. 61-75). Although the Commission in its brief summary 
(R. 951) of the various pleadings mentions Van Curler’s 
counter-proposal on which show cause orders had been issued 
pursuant to Section 316 of the Act (47 U. S. C. Sec. 316, it 
granted WROW’s ’’drop-in” proposal without even discussing 
the ’’show cause" orders (R. 954, para. 9), and ’’denied” that 
portion of the proceeding without any findings or reasons what¬ 
soever (R. 956, para. 14). Van Curler, as the proponent of 
the "show cause" order, adjudicatory in nature, was entitled 
to findings predicated on the facts of record. See Federal 
Communications Commission v. National Broadcasting Co . 
(KOA) , 319 U. S 239 (1943). It has not been given a "plain 
answer" to its counter-proposition that the public interest 
would be better served by completely deintermixing the Capi¬ 
tal area. Greensboro-High Point Authority v. Civil Aeronau ¬ 
tics Board , decided March 22, 1956, slip op. p. 9 (U.S. App. 
D. C. Case No. 12608). 

(2) The record shows, and WROW-TV conceded, that the drop-in 
of Channel 10 in Vail Mills meant fewer stations rather than 
more stations serving the Capital area, and no station rather 
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than one station providing studio facilities in Western Massa¬ 
chusetts. Action with such consequences ignores the statutory 
mandates embodied in Sections 303 (g) and 307 (b) of the Com¬ 
munication Act (47 U. S. C. Section 303 (g) and 307 (b). 

(3) An allocation table which may have been valid in 1952 when the 
Commission was justified in assuming that VHF and UHF would 
co-exist side by side, and that such assignments in combination 
would provide an equitable and wider distribution of broadcast 
facilities, is not necessarily valid in late 1955 when experi¬ 
ence has shown that such assumptions were erroneous. An 
allocation predicated on a finding that it is in conformity with 
the Sixth Report, in the face of uncontroverted data that the 
allocation will not conform to the basic statutes under which 
Commission functions (Sections 303 (g) and 307 (b)), is legally 
unsound. 1 

(4) As of the time the Commission takes affirmative action, by 
making a grant, adopting a rule, or allocating a frequency, it 
must find that such action will serve ’’public interest, conven¬ 
ience, and necessity”. Enterprise Co . v. Federal Communi ¬ 
cations Commission, 13 RR 2033, 2036 (U.S. App. D. C. Case 


The Commission has elsewhere admitted that the objectives of the Sixth Report have not been fully 
realized: "... it is evident from recent experience that a nationwide competitive television service 
has not been realized to the extent contemplated by the Sixth Report and Order. Many of the smaller 
communities are without a first local outlet and the expansion of multiple, competing services in the 
larger economic and population centers of the country is lagging. Difficulties encountered in achieving 
successful operation of stations in the UHF band have been a significant factor leading to this situation. 
The familiar difficulties presently facing television broadcasters raise questions with respect t o basic ele¬ 
ments of the standards and principles established by the Commission in the Sixth Report and Order" (Paras. 
3 and 4 of Notice of Proposed Rule Making, 1 RR 53:573). In instituting rule making proceedings in the 
five pilot cases on March 31, 1955 the Commission found that the inauguration of such proceedings was 
"in the public interest". It made no contrary finding on November 10, 1955. It found, instead, that an 
even broader reexamination of the Sixth Report was needed (Docket 11532). For the Commission to make 
an allocation to Vail Mills on a finding that such an allocation would conform to the Sixth Report at the 
same time that it found it necessary to institute proceedings to examine into soundness of the " basic ele¬ 
ments" of that Report, is to ignore mandates laid down by Congress in the Communications Act of 1934. 
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No. 12577); Paramount Television Productions, Inc ., 8 RR 
459, 462 (1952). An allocation which means fewer stations 
rather than more stations in the Capital area, and no stations 
rather than one in Western Massachusetts, does not serve 
M public interest, convenience, and necessity”. 

(5) A finding that the allocation will comply with the Sixth Report, 
and a postponement to a later proceeding (Docket 11532) of 
the question whether it complies with the Communications Act, 
is legally unsound. The impact of the Channel 10 allocation on 
existing allocations and services is a relevant consideration, 
as borne out by the fact that the Commission's notice of April 
21, 1955 expressly elicited such data (R. 308-314). See also 
Radio Wisconsin, Inc ., 8 RR 467, 468 (1952). 

(6) The Commission cannot consider the evidence pro (the fact 
that the allocation complies with the Sixth Report) and post¬ 
pone to a later date the arguments con (the present and future 
impact of the allocation on the number of services in the Capi¬ 
tal area and Western Massachusetts). 

(7) The injury to petitioners flows from the Commission's present 
action allocating Channel 10 to Vail Mills, action which the 
Commission may set aside a few months hence in Docket 
11532 when it considers for the first time the con arguments. 
This is the precise converse of the situation in the WJR case, 
relied upon by respondents (Brief 30-31) and the intervenors 
(Brief 37), where WJR suffered no present injury but might 

(if the rules were changed in the future) receive injury. This 
Court has before it, not a WJR but an L. B. Wilson situation. 

L. B. Wilson, Inc , v. Federal Communications Commission , 

83 U.S. App. D. C. 176, 170 F. 2d 793 (1948). 


3. The Vail Mills Allocation is Tentative . — The five pilot rule 
making proceedings T, were instituted in the hope that a detailed examina¬ 
tion of the [intermixture] problem in the light of circumstances prevail¬ 
ing in these communities would provide a basis on which the Commission 
could formulate policies applicable generally in the effort to alleviate a 
nationwide problem" (R. 952). Subsequently, the Commission concluded 
that it needed more data than it had obtained in the five cases (R. 952- 
953). To that end it instituted a general rule making proceeding — to 
determine whether mileage reductions should be permitted; to determine 
whether directional antennas should be utilized; to determine whether a 
system of a fixed allocation table should be abandoned; and to determine 
whether deintermixture principles should be applied (1 RR 53:573). That 
proceeding was instituted "to insure to the extent that any of the present 
difficulties may be alleviated by possible revision of the present alloca¬ 
tion system, such possibilities will be fully explored" (1 RR 53:573). 

The five test cases were accordingly denied "without prejudice" (R. 954). 
All interested persons were assured that "they will have the opportunity 
of submitting their suggestions” in the general rule making proceeding. 

1 RR 53:574. The several petitioners were assured that ft when the Com¬ 
mission may have determined the broad basis of any desirable revisions 
to its present allocation scheme and related rules, it will be in a position 
to consider questions, such as those raised by the subject petitions , con¬ 
cerning specific channel assignments in individual communities or limited 
areas" (13 RR 1522, 1525). 1 

Realizing the urgency and gravity of the problem, the Commission 
requested initial comments on or before December 15, 1955 and reply 
comments on or before January 6 (later postponed to February 8), 1956 

1 "At a later date, when the Commission has determined the general nature of any revisions to the pres¬ 
ent allocation scheme which it would be desirable to adopt, it will then be in a better position to consider 
comments relating to specific channel assignments proposed for individual communities." Notice of Pro¬ 
posed Rule Making in Docket 11532, para. 9, 1 RR 53:575. 



(1 RR 53:575). The Commission has assured Congress that this proceed¬ 
ing has M top priority 1 ’ (Sullivan Transcript of February 8, 1956 hearings 
before Senate Committee on Interstate and Foreign Commerce, pp. 145, 
146, 148, 161). Presumably the Commission has elicited comments in 
good faith. Presumably if the evidence shows that mileage reductions 
should be approved, directional antennas allowed, and/or deintermixture 
principles adopted it will make corresponding adjustments in existing 
allocations. Presumably the Commission is not instituting a useless 
proceeding. Presumably it intends to do what it can to ’’alleviate” the 
’’familiar difficulties” resulting from ’’the present allocation scheme”. 

If such are not the Commission’s intentions, UHF broadcasters are being 
’’tricked” by false promises. If such are the Commission’s intentions the 
allocation of Channel 10 to Vail Mills, effective December 16, 1955, is 
tentative, i. e., subject to whatever action the Commission takes in Docket 
11532. Respondents and the intervenor contend that the allocation is as 
final as any administrative decision. This argument overlooks the fact 
that this particular allocation was made by considering only the arguments 
pro (compliance with the Sixth Report), and that a rule making proceeding 
with ’’top priority” is now in progress and well underway to determine the 
advisability of substantial and basic changes in the Sixth Report. Plead¬ 
ings filed by the proponents of deintermixture were ’’denied” without pre ¬ 
judice to those self-same proposals being considered for the first time 
on their individual merits, in Docket 11532. 
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Having made clear the fact that a majority of the Commission allo¬ 
cated Channel 10 to Vail Mills on the naked finding that such an allocation 
would conform to the requirements of the Sixth Report, without consider¬ 
ing whether such action met the mandates of sections 303 (g) and 307 (b) of 
the basic statute, the challenged action must be set aside for reasons de¬ 
tailed by Greylock in its opening brief. 

Respectfully submitted, 

James A. McKenna, Jr. 

Vernon L. Wilkinson 

McKenna & Wilkinson 

1735 DeSales Street, N. W. 

Washington 6, D. C. 

Attorneys for 

Greylock Broadcasting Company 


April 1956 
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REPLY BRIEF FOR PETITIONER VAN CURLER ; 


The Question Posed by the Court 

After our main brief was filed, this Court handed down 
its opinion on the motion to reconsider and vacate the 
stay previously issued in Greylock. In this opinion, the 
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substantial question presented was stated by Judge 
Prettyman as follows: 

“A question presented by Greylock’s petition for 
review is whether it (Greylock) was entitled to a 
hearing before finalization of the allocation of Chan¬ 
nel 10 to this area; that is, whether under presently 
known facts an operating UHF station is entitled to 
a hearing before the allocation of a new VHF channel. 
As presented the question involves due process con¬ 
siderations. The question posed is a substantial one. 
We intimate no view whatever upon the matter. Our 
present concern is merely that the question is sub¬ 
stantial. The making of the allocation now, while the 
question whether it is ultimately to remain is under 
formal consideration by the Commission, serves no 
useful purpose, so far as we can ascertain from the 
material before us. The Commission says it will now 
allocate the channel to the area and hereafter decide 
whether to leave it there. Greylock urges, and we 
agree, that every interest of fair distribution will be 
served by postponing the allocation until the Commis¬ 
sion decides, in the proceeding already under way, 
whether there is to be such an allocation to this area.” 

Judge Bazelon, who joined in this opinion, described this 
issue in a dissenting opinion in another case: 1 

“The question we found substantial enough to sup¬ 
port the grant of a stay in Greylock was whether due 
process considerations required the Commission to 
pass upon proposed solutions in the rule-making pro¬ 
ceeding before allocating a VHF channel whose even¬ 
tual operation would destroy Greylock’s UHF oper¬ 
ation.” 

Both respondents (Br. 12, note 8) and intervenor (Br. 
17) contend that Van Curler’s “Questions Presented” do 
not include this question. W"e disagree. Van Curler’s 
Question 2 asked whether the Commission acted “arbi- 

l Coastal Bend Television Company v. F.C.C., Case No. 13034, Opinion filed 
February 14, 1956. 
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trarily” and ‘‘capriciously” in the “consideration, if any”, 
it gave to the arguments against Channel 10 and to; the 
counterproposal to place all the commercial television sta¬ 
tions in the UHF hand. Van Curler’s main brief argued 
that Van Curler was entitled to due process in the sense 
that it had a right to be heard in a rule-making proceed¬ 
ing in which its arguments were fairly considered before 
Channel 10 was allocated (Br. 17-21, 29-30, 40). Van 
Curler did not suggest that it was entitled to a hearing in 
the evidentiary, adjudicatory sense. It did contend, how¬ 
ever, that it had a right to a procedurallv regular rule- 
making hearing. It argued, moreover, that the Commis¬ 
sion had rendered that right meaningless by allocating 
Channel 10 before considering Van Curler’s arguments 
against it and before considering the merits of Van Curler’s 
mutually exclusive, competing deintermixture plan (Br. 14, 
30-31, 40). Thus, the substantial question described by 
the Court is included within the questions presented 1 by 
Van Curler. j 

Moreover, the first question presented by Van Curler— 
that concerning the procedural irregularity of the ex parte 
intervention by CBS—is closely related to the substantial 
question posed by the Court. Van Curler contended that 
the allocation of Channel 10 and denial of deintermixture 
after the Commission’s in camera meeting with CBS, with¬ 
out affording Van Curler an opportunity to know and 
meet the secret comments submitted by CBS, was a denial 
of its right to be heard on the rule-making proposals be¬ 
fore the Commission (Br. 15-24). Moreover, to postpone 
Van Curler’s opportunity to reply to the CBS comments 
until after Channel 10 was allocated was to remove the 
very essence of a fair proceeding (Br. 17). These argu¬ 
ments are directly related to the question posed by fhe 
Court. 
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The Denial of a Fair Hearing 

Van Curler’s argument against the Commission’s pro¬ 
cedure is that a fair rule-making hearing was denied be¬ 
cause Channel 10 was allocated before the arguments 
against it were considered, before the merits of the de¬ 
intermixture counterproposal were weighed, and before 
an opportunity was given to know and meet the CBS com¬ 
ments which the Commission had considered. Respondents 
and intervenor reply, in the first instance, by denying the 
factual bases for Van Curler’s contentions. They say 
that the Commission considered Van Curler’s arguments 
and counterproposal before it allocated Channel 10, and 
that it did not consider the comments of CBS (Resp. Br. 
9, 10, 14, 21, 27; Int. Br. 13, 14, 20-22, 29). 1 As we will 
demonstrate, the Commission’s own opinion shows that 
respondents and intervenor are wrong on the facts. Should 
the Court have any doubt on this score, however, the appro¬ 
priate procedure would be to remand the case to a district 

l Intervenor also contends that parties other than CBS had audiences before 
the Commission, and submitted proposals to the Commission, after CBS 
did (Br. 12, 13, 29). So far as we have been able to determine, none of 
the parties referred to submitted comments which were not made open to 
the public, and none of them recommended the allocation of Channel 10 to 
the Albany-Schenectady-Troy area. 

Intervenor refers to UHF operators who met with the Commission (Br. 
29). So far as we have been able to determine, this meeting was open to 
the public and did not concern the merits of any allocation proposed for 
Albany-Schenectady-Troy. See statement of Harold Thoms, UHF Industry 
Coordinating Committee, before Senate Committee on Interstate and Foreign 
Commerce, Feb. 27, 1956). In any event, Van Curler was not represented 
at the meeting. 

Intervenor suggests that the CBS comments were “public” because stories 
concerning them appeared in the trade press (Br. 31, App. A). But inter¬ 
venor also contends that the CBS comments were 62 pages long, and its 
trade press story is less than two pages (Br. 28, App. A). Intervenor says 
that CBS did not single out Albany-Schenectady-Troy for “special considera¬ 
tion” (Br. 28). But it does not deny Van Curler’s allegations that CBS 
met with the Commission privately for 2% hours; that CBS submitted com¬ 
ments which favored the allocation of Channel 10 to Albany-Schenectady-Troy, 
recommended that Channel 6 be retained as a commercial channel there, and 
suggested the abandonment of UHF in the area (Van C. Main Br. p. 7). 
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court for a hearing to determine what the Commission did 
and did not consider. 1 

We do not believe such a procedure necessary, for the 
facts are reasonably clear from the Commission’s opinion. 
Let us consider first whether the Commission considered 
the merits of Van Curler’s deintermixture petition. Van 
Curler’s argument for deintermixture was that UHF sta¬ 
tions had not been able to compete successfully with VHF 
stations, and that the maximum number of stations coilld 
be achieved in Albany-Schenectady-Troy, a predominantly 
UHF area, if there were no commercial VHF stations (R. 
10-11, 21-26, 29-30, 386-87, 432-33). The Commission’s own 
opinion shows clearly that it postponed consideration of 
the “merits” of the argument that “local deintermixture 
would benefit the particular UHF operators and their 
local communities [i.e., Albany-Schenectady-Troy and four 
other communities involved].” (R. 953) It put aside to a 
later proceeding the “question whether deintermixture 
would provide lasting benefit to the specific communities in 
question here” (Ibid.). All it decided was that deinter¬ 
mixture in Albany-Schenectady-Troy and the four other 
communities in question could not give significant assist¬ 
ance to UHF stations across the nation (Ibid.). Deciding 
only this much, the Commission denied the deintermixture 
petitions. “Petitioners will have the opportunity of par¬ 
ticipating in the general rule making proceedings and 
our denial of their petitions is without prejudice to any 
action the Commission may take as a result of that pro- 

i Section 9(b) of the Judicial Review Act of 1950 provides that where 
no hearing has been held by an agency and none is “required by law”, the 
Court shall “pass upon the issues presented when it appears from the plead¬ 
ings and affidavits filed by the parties that no genuine issue of material faict 
is presented.” If such an issue is presented, the Court is directed to “trans¬ 
fer the proceedings to a United States district court. ...” [5 U.S.C. 

$ 1037(b), 64 Stat. 1132 (1950)]. After the Supreme Court’s decision in 
the Accardi case, discussed in our main brief (pp. 20-21), a trial was held 
in a district court to determine whether the Board of Immigration Appeals 
had been influenced by the secret blacklist circulated by the Attorney General. 
United States ex rel. Accardi v. Shaughncssy, 347 U.S. 260, 74 S. Ct. 499 
(1954). 




ceeding” (R. 954) (Emphasis added). Thus, Van Curler’s 
deintermixture petition was denied without any consid¬ 
eration of its merits. 1 


i The dissenting opinions also show that the merits of Van Curler’s deinter¬ 
mixture petition were not considered. 

Commissioner Bartley, dissenting, stated (R. 959): “I believe these 
petitions should be disposed of separately upon their individual merits . . .”. 

Commissioner Hyde, dissenting, stated (R. 957): 

“The rule making notices, the requests for specific information and the 
issues discussed in the argument contemplated disposition of the cases on 
their individual merits. The summary disposition of these cases today on 
what is essentially a new procedural device seems certain to raise grave 
questions as to the meaning of the earlier proceedings. 

“. . . The unfortunate result of this method of disposing of the various 
proposals is that no real consideration is given to the merits of any of 
them. ’ ’ 

In a recent pleading filed before the Commission by the Commission’s 
Broadcast Bureau, the Commission’s November 10 deintermixture rulings were 
described as follows: 

“It is clear from the Orders denying the thirty petitions which had 
been pending, and the five petitions on which rulemaking proceedings had 
been instituted [one of the five was Van Curler’s) that the Commission 
did not consider these petitions on their merits, but declined at this time 
to consider such petitions which proposed limited solutions to the UHF- 
VHF problem in individual areas.” [Opposition to “Supplement to Peti¬ 
tion for Intervention and for Stay of Further Proceedings,” p. 3 (em¬ 
phasis added) filed in Gulf C.oast Broadcasting Co., and ruled upon in the Bu¬ 
reau’s favor on December 9, 1955 (FCC 55-1222)]. 

Recent testimony by the Commission’s Chairman McConnaughey before 
the Senate Committee on Interstate and Foreign Commerce shows the same 
thing (Feb. 20, 1956, Sullivan Transcript, p. 372, emphasis added): 

“Mr. Cox [Committee Counsel). Have you ever decided on the merits, 
whether you are or arc not going to deintermix in the areas which were 
in question [where deintermixturc petitions were filed] ? 

Mr. McConnaughey. Well, it will come under this broad rule-making 
proceeding [Docket 11532). We refuse to deintermix in these particular 
markets. 

Mr. Cox. Without prejudice, was it not? 

Mr. McConnaughey. Yes. 

Mr. Cox. And you are still considering that in the pending allocations 
procedure? 

Mr. McConnaughey. Absolutely. 

Mr. Cox. So you have never actually, in any of the cases that you were 
talking about when you were before Senator Pastore’s subcommittee, you 
have never actually decided in those areas whether to deintermix or not? 

Mr. McConnaughey. Not as of now, no. 
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Since Van Curler’s arguments in favor of deinter- 
mixture were clearly .postponed, and since its principal 
arguments against Channel 10 were identical to those: it 
made in favor of deintermixture the principal argu¬ 
ments against Channel 10 must also have been postponed. 
In opposition to Channel 10, Van Curler argued that UHF 
stations had not been able to compete successfully with 
VHF stations, and that the allocation of a second VHF 
channel would make the continued existence of UHF sta¬ 
tion impossible and reduce the total number of services to 
the public (R. 10-17, 29, 218, 385, 474-75, 858). 

The basic premise of this argument—the inability of 
UHF stations to survive competition from VHF stations 
in the present state of development—was thus the same as 
the basic premise of the argument for deintermixture. The 
Commission could not possibly have put off consideration 
of this premise insofar as it concerned deintermixture and 
yet considered it in allocating Channel 10. Since, as we 
have shown, consideration of the argument’s applicability 
to deintermixture was postponed to another proceeding, 
the same procedure must also have been followed as f&r 
as Channel 10 was concerned. The fact that the Commis¬ 
sion’s opinion is profoundly silent on the subject—even 
though it was the principal argument of the opponents of 
Channel 10—reinforces this view. 1 

Nor does the claim that the Commission refused to con¬ 
sider the ex parte comments submitted by CBS have 

i 

---■ 

i Commissioner Bartley, dissenting stated: 

"With respect to the Vail Mills ‘slug-in’, I cannot agree with the 
conclusion reached by the majority on the merits of the petitioni” 
(E. 959) 

Intervenor contends that this indicates that the Commission weighed the 
“merits” of the arguments against Channel 10 (Br. 22). But Commis¬ 
sioner Bartley had had reference to the “merits of the petition”, i.e., to 
the merits of intervenor’s petition to allocate Channel 10. All his language 
shows is that the Commission weighed the arguments pro Channel 10. It 
does not indicate that the arguments con were considered at all. 
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factual basis. The Commission’s own opinion recognized 
that several parties had asked an opportunity to reply to 
“matters ... presented to the Commission outside of the 
formal framework of comments and arguments provided 
for in the procedures governing consideration of the peti¬ 
tions and notices of proposed rule making.” (R. 954-55). 
The Commission admitted: “We of course have knowledge, 
and should, of other and more general suggestions inform¬ 
ally submitted to us ...” (R. 955). Commissioner Hyde, 
dissenting, thought it “manifest that material, both in 
and end de hors the record, has been considered ... ” (R. 
957, emphasis added). The Commission’s opinion does 
not deny this fact. 

What weight the CBS comments were given is of course 
impossible to determine. The evidence indicates, however, 
that they probably had a substantial effect upon the de¬ 
cision to allocate Channel 10 (Van C. Main Br. 24-27). In 
this state of affairs, the argument that the comments were 
not even considered is absurd. 

Respondents and intervenor argue, however, that putting 
off consideration of the merits of Van Curler’s deinter¬ 
mixture plan and postponing opportunity to reply to 
CBS’ comments to the later nationwide allocation proceed¬ 
ing was not unfair, or at least not reversible error. They 
rely upon the Supreme Court’s approval in WJR of this 
Court’s refusal to “ ‘ ... direct the order in which the 
Commission shall consider its cases.’ ” ( F.C.C . v. WJR, 
The Goodwill Station, Inc., 337 U.S. 265, 272, 69 S. Ct. 
1097, 1102 (1949); Resp. Br. 28, note 29; Int. Br. 37). 

The holding of the WJR case is substantially narrower 
than this language. Indeed, that the opinion does not stand 
for the broad proposition that courts may never direct the 
order in which the Commission decides its cases is clear 
from the fact that the Ashbacker decision was not over¬ 
ruled. [ Ashbacker Radio Cory. v. F.C.C., 326 U.S. 327, 
66 S. Ct. 148 (1945)]. There the Supreme Court did in 
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fact direct the order in which the Commission could hear 
its cases. The Court held that the Commission could not 
grant an application for a frequency before considering 
a mutually exclusive competing application for the same 
frequency. 

j 

The Commission argued in Ashbacker, as here, that the 
order of its procedure was a matter confided to its sole 
discretion. It contended that it could make a grant to one 
applicant and then hold a fair hearing on the proposal 'of 
a competing applicant. The Supreme Court disagreed. It 
doubted the ability of an agency which had decided an is¬ 
sue one way before hearing the contentions of a party to 
give that party a fair hearing on the issue at a later date. 
(See also, Saltzman v. Stromberg-Carlson Tel. Mfg. Co., 
60 App. D.C. 31, 46 F. 2d 612 (1931); Isbrandtsen Co. v. 
United States, 93 App. D.C. 293, 211 F. 2d 51 (1954), cert, 
denied, 342 U.S. 950) 

Ashbacker thus establishes limits on agency discretion 
to control the order in which it will hear the cases before 
it. Postponing consideration of the merits of one applica¬ 
tion while at the same time granting a mutually exclusive 
application goes beyond the bounds of that discretion for, 
by doing so, the agency renders the subsequent hearing 
meaningless. Putting off the merits of Van Curler’s de¬ 
intermixture counterproposal while at the same time grant¬ 
ing intervenor’s mutually exclusive Channel 10 plan is 
just as arbitrary. The burden was thereby placed upon 
Van Curler to convince the Commission in the subsequent 
allocation proceeding that the prior allocation of Channel 
10 was wrong. If hearings have been held on Channel 10 
applications in the interim, this will be not only difficult 
but almost impossible. 1 Similarly, affording an opportunity 

___i 

l The Commission has, in several of the very cases involved in the Report 
and Order of November 10, 1955, here under review, denied petitions to 
delete VHF channels for which applications had been filed on the ground 
that the expenditure of moneys by the applicants in preparation and prose¬ 
cution of their applications made it inequitable to deprive them of a chance 
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to Van Curler to reply to the CBS comments concerning 
Channel 10 after the channel has been allocated is just as 
empty a gesture as affording a hearing to an applicant 
after the frequency he seeks has been granted to another. 

The Lack of Findings. Conclusions or Substantial Evidence 

Respondents take the position that neither findings, con¬ 
clusions nor substantial evidence are necessary to support 
the Commission’s allocation of Channel 10 (Br. 22-23). 
They contend, indeed, that the existence of facts to sup¬ 
port the order must be presumed by the Court (Br. 23). 
If this were so, the Court’s function on review would in¬ 
deed be perfunctory. 

The respondents’ position is untenable. This Court it¬ 
self has said that the allocation of a channel must be sup¬ 
ported by “substantial evidence.” Logansport Broad¬ 
casting Corp. v. United States, 93 App. D.C. 342, 210 F. 
2d 24, 28 (1954). The Supreme Court has said that the 
Commission’s rule making orders must be “based upon 
findings supported by evidence.” National Broadcasting 
Co. v. United States, 319 U.S. 190, 224, 63 S. Ct. 997, 1013 
(1943); see Radio Corp. of America v. United States, 341 


at the channel. For example, in connection with the initial denial of a 
proposal to withdraw VHF Channel 3, Hartford, from commercial applica¬ 
tions because of the injury its utilization would cause to UHF stations, the 
Commission stated (General Times-Television Corp., 11 HR 625, 628 (1954)): 

“The channel assignments to Hartford were made effective in June 
of 1952. In reliance upon these assignments, two parties have prose¬ 
cuted applications for Channel 3 at considerable time, effort and expense. 
A lengthy comparative hearing on their applications has been com¬ 
pleted and an initial decision is now being awaited. We do not believe 
that the assignment of Channel 3 at Hartford should be disturbed at 
this time in the manner proposed by petitioners. ’ 7 

See also West Central Broadcasting Co. (Peoria), 11 Pike & Fischer RR 482 
a, 484 (1954); Premier Television, Inc. (Evansville, Indiana) 11 Pike & 
Fischer RR 909, 911 (1955); Central Texas Television Co., (Waco, Texas), 
11 Pike & Fischer RR 329, 330. Thus, the mere expenditure of money 
by applicants for Channel 10 will make it far more difficult and probably 
impossible for Van Curler to prevail before the Commission in setting aside 
the allocation if and when the Court remands this case to the Commission. 
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U.s. 412, 414-415, 420, 71 S. Ct. 896, 807, 810 (1951), adopt¬ 
ing as the test for review of the Commission’s rule making 
the doctrine of Universal Camera Corp. v. NLRB, 340 
U.S. 474, 490-491, 71 S. Ct. 456, 466 (1951). Indeed, if the 
requirement established by Section 4(b) of the Adminis¬ 
trative Procedure Act—that the 4 ‘basis and purpose” of a 
rule be stated—means anything, findings or conclusions 
which give a rational basis for a rule are a necessity. 

In our main brief, we argued that the Commission had 
ignored much of the evidence of record in allocating Chan¬ 
nel 10, that the language of its opinion was so vague that 
the actual “basis and purpose” for the allocation could 
not be determined, and that its order lacked both rational 
foundation in findings and support in substantial evidence 
(Br. 37-40, see also 28-37). Respondents and intervener 
contend that the meaning of the Commission’s language 
is clear, and that it is supported by substantial evidence 
(Resp. Br. 13-17; Tnt. Br. 25-26). In order to give mean¬ 
ing to the Commission’s language, however, both briefs 
put words in the Commission’s mouth: both attempt to 
supply the facts and figures which the Commission omitted. 
However, if the Commission’s order cannot stand on its 
own findings, it must fall. New findings cannot be sup¬ 
plied except by the Commission itself. SEC v. Chenery 
Corp.. 318 U.S. 80, 63 S. Ct. 454 (1943). 

i 

The Commission’s opinion said that Channel 10 would 
“represent a second television service to an appreciable 
percentage of families residing in the area” (R. 954, em¬ 
phasis added). Since the Commission did not say what it 
meant by “appreciable”, did not indicate the “area” it had 
in mind, and did not define “television service”, we be¬ 
lieve this language so vague as to be meaningless. If it 
means that any heavily populated area lying within the 
Channel 10 service contours does not already receive at 
least two Grade B signals, the language is inconsistent with 
even the evidence submitted by intervenor, the proponent 
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of Channel 10 (Main Br. 38-39). On the other hand, re¬ 
spondents and intervenor contend that the Commission 
had in mind the fact that not all the sets in the area can 
receive UHF signals (Resp. Br. 14, Int. Br. 26). They 
claim that the Commission meant VHF service when it 
said “television service”, that Channel 10 would be the 
second VHF service for many people in the area, and that 
consequently there is support for the conclusion that Chan¬ 
nel 10 would constitute “a second television service to an 
appreciable percentage of families residing in the area”. 
They disagree, however, on what the Commission meant 
by “appreciable percentage,” intervenor saying 79 per¬ 
cent (Br. 26) and respondents, 50 percent (Br. 14). 

That respondents and intervenor should disagree on the 
meaning of the Commission’s language illustrates con¬ 
clusively its vagueness. How can the Court possibly deter¬ 
mine what the Commission had in mind and the evidence 
upon which its decision rests when respondents and inter¬ 
venor cannot even agree? In any event, neither respond¬ 
ents nor intervenor are correct in their claim that the 
Commission based its conclusion on evidence concerning 
the number of UHF and VHF sets in the area. This is be¬ 
cause the Commission refuses to consider the extent of 
UHF conversions in determining the need for allocation 
of a channel. Thus, set saturation “is not an appropriate 
factor for consideration in a channel assignment rule mak¬ 
ing proceeding. For the amount of VHF set saturation 
is a transitory factor that should not be relied upon in the 
assignment of channels which will be utilized for the rendi¬ 
tion of service to the community for the foreseeable 
future.” High Point Enterprise , Inc., 10 Pike & Fischer 
Radio Reg. 1537, 1537c (1954). 1 

i The * ‘ transitory * ’ nature of set saturation is illustrated by the disagree¬ 
ment between intervenor and respondents as to the number of UHF conver¬ 
sions in the area. Intervenor’s estimate (79% of sets could receive only 
VHF—Br. 26) is taken from an early 1954 estimate made by General Electric 
(R. 309, 24). Respondents’ estimate (50% of sets could receive only VHF— 
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The Commission’s opinion also stated that Channel 10 
would bring “a first service to a significant number of 
families” (R. 954, emphasis added). This suffers from the 
same vagueness as the language already discussed. By 
intervenor’s own estimate, Channel 10 would bring a first 
Grade B service to one small area containing only 255 
families (Van C. Main Br. App.; R. 373, 367). 1 Respond¬ 
ents and intervenor, rewriting the Commission’s opinion, 
would insert “Grade A service” for “service”, and “20^- 
000” for “significant number.” (Resp. Br. 14, Int. Br. 
26). To accept this interpretation, one must conclude 
that Grade B signals are not “service” as far as the 
Commission is concerned. But it ill behooves the Com r 
mission to contend at this late date that Grade B service 
is not service of some kind. See Clarksburg Publishing 
Co. v. FCC, — App. D.C. —, 225 F. 2d 511, 515-16 (1955). 
The Commission’s own notice of further rule making in this 
case recognized that receivers within a station’s Grade B 
contour and, in some situations, beyond that contour were 
“capable of receiving a satisfactory signal.” (R. 813) The 
attempt to read into the Commission’s language a limita- 
tion to Grade A service should not he contenanced. 2 

| 

Apparently conceding that the adverse economic effect 
of Channel 10 on the UHF stations was a relevant factor, 
respondents contend that the Commission considered that, 

Br. 14) is based on an early 1955 estimate made by a research organization 
(R. 362). Thus, in the course of a year, the UHF conversions had increased 
substantially, until in February, of last year, half the sets in Albany-Schenec-, 
tady-Troy could receive UHF signals. 

1 This estimate is not based, as respondents contend (Br. 14, note 11), on 
“potential services from potential stations.” It is based on intervenors’ own 
map showing “existing Grade B services in the Albany area.” The map isi 
set out as an appendix to our main brief. 

2 Respondents also contend that the Commission’s conclusion that there was 
an “active demand” for Channel 10 (R. 954) is supported by the “many; 
letters . . . from persons urging the desirability of making another VHF 
service available.” (Br. 17, note 15) Respondents neglect to point out that 
an independent count of all the letters submitted by the public showed 18J.15 
against Channel 10 and 184 in its favor (R. 385). 
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factor and found the UHF stations’ claims too speculative 
(Br. 13, 17). 1 Nowhere in the Commission’s opinion is 
there any indication of such a determination. Moreover, 
respondents’ contention lacks support in the record. Even 
intervenor admitted to the Commission that the “maximum 
number of competing stations would result” if there were 
no VHF stations in the area (R. 358). 2 Van Curler sub¬ 
mitted extensive data on the effect of a VHF allocation to 
Vail Mills upon existing and potential UHF stations (Main 
Br. p. 28). No evidence was supplied by any party to 
counter this data. 

Respondents claim further that Van Curler’s commit¬ 
ment to return its station to the air if Channel 10 was not 
allocated was hinged upon Van Curler’s ability to secure 
network programs and was, in any event, unworthy of 
belief (Br. 16). Van Curler’s commitment was so condi¬ 
tioned in the first instance (R. 474-475) but the condition 
was later withdrawn (R. S64-65, 896). In any event, be¬ 
cause of this Court’s stay of Channel 10, Van Curler is 
now making arrangements to begin broadcasting again 
and will do so on or about July 1, 1956. Thus, Channel 
10 will, at a minimum, force two UHF stations off the 
air, Van Curler’s and Greylock’s. Moreover, the economic 


1 Apparently intervenor does not even concede the relevance of the economic 
evidence. Van Curler’s main brief (pp. 32-33) shows that Section 307(b) of 
the Communications Act, together with other authorities, required the Com¬ 
mission to consider this evidence. Intervenor contends, however, that Section 
307(b) is inapplicable to channel reallocation proceedings (Br. 26). This is 
absurd. Logansport Broadcasting Corp. v. United States, 93 App. D. C. 342, 
210 F. 2d 24 (1954). 

2 Intervenor also stated that ‘ * UHF cannot be successful as presently op¬ 
erated” in Albany-Schenectady-Troy because of the difficulty of competing 
with the existing VHF station (R. 358). In view of this statement, inter¬ 
venor’s declaration to the Commission that it “contemplates” continuing in 
operation if Channel 10 is allocated and if intervenor is not successful in 
securing a grant of its application for the channel (R. 357) is meaningless. 
In any event, “contemplation” is hardly a substitute for actual operation. 
Yet respondents take this statement as a representation that intervenor “would 
continue to operate” (Br. 16). 
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data submitted by Van Curler indicated that it would pre¬ 
vent the ultimate utilization of any of the many other 
UHF channels allocated to the area (R. 13-17, 430-34). 

Respondents also argue that intermixture of UHF and 
VHF channels has been the Commission’s policy for a 
number of years (Br. 18). But, whether this policy should 
be continued was the basic question before the Commis¬ 
sion after its issuance of a notice of further rule making in 
this case (R. 312). As we have shown, that question was 
not finally decided even though Channel 10 was allocated. 
It was put off to the rule making proceeding which is now 
pending before the Commission even though, by allocating 
Channel 10, the Commission made deintermixture far more 
difficult to achieve in Albany-Schenectady-Troy. Mote- 
over, in contradiction to respondents’ statement concern¬ 
ing the long-continued nature of the Commission’s de¬ 
intermixture policy, no VHF channels were allocated i to 
predominantly UHF areas for a period of almost two 
years—from the time when the plight of UHF stations in 
intermixed markets was first demonstrated to the Commis¬ 
sion by hearings before a Senate committee 1 to the date 
when Channel 10 was allocated. 

The reason the Commission withheld action on “drop 
ins” of this kind was because it had determined, tenta¬ 
tively at least, that its policy of intermixture had failed. 
In a report to the Senate Committee on Interstate and 
Foreign Commerce, the Commission referred to the 
“failure, thus far, of uhf stations to become fully inte¬ 
grated with established vhf stations . . . Thus, while there 
is some indication that many larger communities can sup¬ 
port three stations when all of the stations are in the vhf 
band, these same communities may be unable to support at 
the present time three stations when only two of the sta¬ 
tions are vhf and the third is uhf. The failure of uhf to 

i Hearings before Senate Committee on Interstate and Foreign Commerce 
on S. 3095, 83rd Cong., 2d Sess. (1954). 
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become integrated with vhf is manifested by the fact that 
of 318 uhf stations authorized by the Commission, only 
one--third are presently in operation.” (Preliminary Re¬ 
port of FCC to U. S. Senate Interstate and Foreign Com¬ 
merce Committee re VHF-UHF and Television Network 
Problems, March 18, 1955). 1 

Conclusion 

The Commission’s orders should be vacated and the pro¬ 
ceedings remanded for the purpose of giving effect to the 
Court’s decision. 


Respectfully submitted, 

Paul A. Porter 
Harry M. Plotkin 
George Bunn 
Attorneys for Petitioner, 
Van Curler Broadcasting 
Corporation 

Arnold, Fortas & Porter 

1229 19th Street, N. W. 

Washington 6, D. C. 

Of Counsel 

Dated: April 2, 1956 


l It should be noted that neither respondents nor intervenor suggest that the 
cross-roads community of Vail Mills (pop. 250) needs a VHF station as an 
outlet for local self expression (See Van C. Main Br. 34-37). Respondents 
contend that the Commission has in several cases assigned channels to small 
communities near large cities where, for engineering or other reasons, the 
channel could not be assigned to the large city (Br. 20-21). Whether the 
Commission considered the needs of the small communities in these cases, 
respondents do not say. Unless that is shown, the cases are wholly irrelevant 
to the point made by Van Curler. 



